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Preface 

No matter looms larger or promises to be of more importance for moral 
and political (and so legal) philosophy than the clash beween utilitari¬ 

anism and the theory of rights. For what is being fought over is the ab¬ 

solutely fundamental issue of the nature of the theoretical structure that 

will underpin these areas and so form the basis of approach to more par¬ 

ticular, substantive questions. Is that structure to be, as so much work 

in the recent past has assumed, utility- or welfare-based? Or is it to be, 
as critics of utilitarianism increasingly insist, rights-based? 

This is a volume of essays on various aspects of this controversy. It 
looks at the foundations, nature, and theory of moral rights; it looks at 

the role of rights in utilitarianism, at whether there can be an utilitarian 
theory of moral rights, and so at the clash between claims of justice and 

welfare; it looks at different parts of rights-theory and utilitarianism, 

and subjects them to careful scrutiny and analysis; it looks at natural 

rights, at the rights that figure in contractualism, and at rights in the 
law; it looks at property rights, their analysis, and role in utilitarianism; 

it looks at how certain moral theories seek to accommodate rights and 

at what failure in this regard implies for their adequacy; and it looks at 

the whole question of the centrality and importance of rights for moral 
theory. In a word, the book covers most of the ground of rights-theory, 

as well as the clash between rights-theory and utilitarianism. Accord¬ 
ingly, it should be of interest, not only to those specifically involved in 

the quest for a satisfactory utilitarianism and to those specifically con¬ 
cerned to use moral rights in order to reject utilitarianism once and for 
all as an adequate normative ethical theory, but also, in view of the im¬ 

portance accorded moral rights by recent moral and political theorists 
and of the fact that many of the most fundamental questions in these 
areas arise in connection with the clash between individual rights and 
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social welfare, to anyone interested in contemporary moral and political 
theory. 

The book aims to make a difference to present debate; it differs in 
several crucial respects, therefore, from the usual collection. The essays 

are not surveys of past or present positions on rights or descriptive 
pieces illustrating different strains or movements in the literature or 

detached compilations of basic ideas and distinctions that those posi¬ 
tions and that literature make manifest; they are not presented as and 

do not amount to a set of readings designed to acquaint the uninitiated 

with the present 'state of the art' in moral and political theory; and they 

are not addressed to novices in philosophy. Rather, the essays are 
sophisticated studies on rights, at times building upon and molding, at 

others taking issue with and rejecting earlier work in the area; they are 

argumentative wholes, committed in outlook, often with a sharp cutting 

edge, by individuals very much a part of present controversies; and they 

are pieces by and for philosophers, though students and others with a 

grounding in moral and/or political theory will find them accessible. 

Of the eleven essays included, eight are published here for the first 

time, and a ninth (my own) is so altered and expanded as to constitute 

a fresh paper; of the remaining two, one (by Joseph Raz) appears here 

more or less contemporaneously with its appearance elsewhere, and the 
other (by Charles Fried) is a revised version of a paper from a legal jour¬ 
nal. As a glance at the list of the contributors will show, I am the only 

unknown; the others are among the most prominent moral, political, 
and legal philosophers of the day. 

The volume, then, is a collection of new essays by prominent figures 
on some of the most important themes in moral and political theory. 

My introduction does not attempt to summarize the essays, but 
rather focuses upon one way uneasiness with utilitarianism can lead 

some to rights-theory. My concern is with the particular uneasiness in 

question, to do with the place of persons in utilitarianism and with what 

causes it; thus, I want to sketch one way rights-theory can seem the 

answer to alleged inadequacies in utilitarianism. The emphasis, I must 

stress, is not upon whether these inadequacies are genuine or can be 
repaired, but upon how the perception of them can make rights-theory 

seem the natural alternative to utilitarianism. 

Finally, it is with great sadness that I record the death of one of this 

volume's contributors, J. L. Mackie. John took a keen interest in the 

book, and I know he was looking forward to its publication and to the 

appearance of his exchange with Dick Hare. Happily, John's essay, one 
of his last pieces, is entirely characteristic, and it is particularly fitting 

that it should appear with a rejoinder by Dick. For these two, in their 
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seminar in Oxford, brought moral philosophy alive to numerous stu¬ 

dents and professionals, and it is nice to be able to give in print some 

indication of what those weekly sessions were like and so to mark the 
passing of an important stimulus to philosophy. With John's tragic 
death, all of us have lost a good philosopher, and some of us, a good 
friend. 

R. G. F. 

Oxford 
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Introduction: Utilitarianism 
and Persons 
R. G. Frey 

One of the central worries over utilitarianism that prompts some to turn 

to rights-theory has to do with the protection accorded persons in an un¬ 
constrained utilitarianism. Rights are typically postulated in order to 

protect persons and their vital interests, and recourse to them can seem 
natural as persons and their interests are perceived to come under threat 

from utilitarianism. The important point to critics is not that such threats 
are possible but that they seem endemic to, an inescapable part of, utili¬ 
tarianism. This perception of utilitarianism as antipathetic to the protec¬ 

tion of persons and their vital interests is nowhere more acutely ap¬ 
parent, I suspect, than over the utilitarian explanation of the wrongness 
of killing, and I want to show how rights-theory can seem to critics of 
this explanation the natural alternative. 

(Whether anyone has ever held a wholly unconstrained utilitarianism 
where persons are at issue is not the point here; my concern is with utili¬ 
tarianism prior to constraints being built into it. Nor shall I bother with 

the niceties involved in determining who or what is a person; I shall 

assume that, whatever view of persons one holds, ordinary, adult 
humans are persons.)1 

I 

During the 1960s and 1970s, the removal of the alleged defects of 

classical or act-utilitarianism spurred the extraordinary proliferation in 
types and versions of rule-utilitarianism and utilitarian generalization. 
Part of the motivation behind these developments was the conviction 

that, if only we continued to explore different types and versions of utili¬ 
tarianism, eventually we should work out a theory that met many of the 
objections to and contained few of the defects in classical utilitarianism. 

3 
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Then, with the objections met and defects purged, the theory would be 

put forward as a satisfactory utilitarianism and, if it perhaps met certain 

other requirements, as an adequate normative ethical theory. In fact, 

however, the new theories did not prove very satisfactory, and soon the 

sustained attack upon them—that they were open to the old objections 

or gave rise to new ones, that they 'collapsed' into act-utilitarianism or 

were 'extensionally equivalent' to it—ended their brief dominance of 
theoretical discussion of utilitarianism. Today, it remains true that, 

when utilitarianism is criticized, it is almost always classical utilitari¬ 

anism that critics have in mind. This is true of rights-theorists; as we 

shall see, however, their central worry can be generalized to include any 
utilitarianism having a consequence component. (I put the matter this 

way to allow for innovations in utilitarian theory.) 

There is nothing which is 'utilitarianism' per se: the term refers not to 
a single theory but to a cluster of theories that are variations on a theme, 

the components of which can be distinguished. This theme, taken here 

to revolve around acts (as opposed, say, to lives, policies, decisions, or 

rational choice), involves (at least) four components: (i) the consequence 

component, to the effect that the rightness or wrongness of acts is tied 

in some way to (the production of) good and bad consequences; (ii) the 

value conponent, to the effect that the goodness or badness of conse¬ 

quences is to be evaluated by means of some standard of intrinsic 

goodness; (iii) the range component, to the effect that it is the acts conse¬ 

quences as affecting everyone and not just the agent himself that are to 

be considered in determining rightness; and (iv) a principle of utility, to 

the effect that one should seek to maximize that which the adopted stan¬ 

dard of goodness identifies as intrinsically good. 
Classical utilitarianism is the view that acts are right or wrong solely 

in virtue of the goodness or badness of their consequences. It possesses 

the four components. First, its consequence component is consequen- 
tialism, or the view that acts are right or wrong solely in virtue of their 

consequences. A consequence component of this sort is strong, since 

consequences alone determine rightness. Second, different species of 
classical utilitarianism can be generated through employing different 
standards of goodness, at least one of which is required in any such 

species, in order to be able to evaluate consequences. The distinction 

between hedonistic and ideal standards requires further distinctions 
within each camp, but, on the whole, contemporary writers have re¬ 

jected hedonism, adopted an ideal standard of goodness, and main¬ 

tained that a number of things are good-in-themselves. This last is not 
unimportant, since, to both camps, the standard of goodness adopted 

is a standard of intrinsic goodness. The two camps have also agreed over 
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the identity of those things that are intrinsically good, namely, certain 

cognitive states or states of mind or consciousness, collectively referred 
to as pleasure', 'happiness', etc. In recent years, however, numerous 

writers have moved away from a mental-state view of utility and value, 
on the ground that it is too confining to restrict utility to a concern with 

states of mind, to an interest-satisfaction view, in which 'interests' is a 
generic term covering a multiplicity of desires or preferences.(Thus, con¬ 

strued as I have done here, preference-utilitarianism is classical utilitari¬ 

anism with an expanded value theory) Third, the range component in 
classical utilitarianism covers all persons affected by the act, and it 

covers them equally, to the degree that they are affected. Not every 

theory that contains the consequence and value components of classical 

utilitarianism is utilitarian in character: the only major difference be¬ 

tween ethical egoism and classical utilitarianism is that the egoist is con¬ 
cerned with maximizing utility in his own case, and only consequences 
that affect him bear upon the rightness and wrongness of acts. Finally, 

in addition to providing the means by which acts' consequences are 

evaluated, some standard of intrinsic goodness is necessary to the appli¬ 
cation of the principle of utility. An abstract formulation of the principle, 
such as 'Always maximize net utility' cannot be applied in the absence 

of some interpretation of utility, since one would not know what to max¬ 
imize. Such an interpretation is applied by a standard of intrinsic good¬ 

ness, and a concrete and applicable formulation of the principle, such 

as 'Always maximize net desire-satisfaction', thereby becomes possible. 
The term 'utility', then, is a blanket term, to be filled in by whatever 

standard of goodness is adopted. The principle, moreover, is a maximiz¬ 

ing one, enjoining its adherents to maximize in the world that which 
their value-theory is focused around, and it is applied directly to in¬ 
dividual acts. 

Consequentialism and utilitarianism are distinct. One may be a con- 

sequentialist without being a utilitarian, as with ethical egoists, and one 

may be a utilitarian without being a consequentialist, as with rule-utili¬ 
tarians and adherents to the different forms of utilitarian generalization, 

all of whom specifically reject the view that acts are right or wrong solely 

in virtue of their consequences. Nor is consequentialism to be identified 
with classical utilitarianism: any act-utilitarianism requires a standard of 
goodness by which to evaluate consequences and in terms of which to 
formulate its principle of utility; and different act-utilitarianisms are gen¬ 
erated, even though they all are consequentialist in character, through 
the adoption of different standards of goodness. 

Among the many issues surrounding consequentialism, a distinction 
may be drawn between (i) those that arise in connection with conse- 
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quentialism independently of its inclusion within classical utilitarianism 

and (ii) those that arise in connection with classical utilitarianism as a 

result of its inclusion of consequentialism. The former are such that any 

consequentialist, utilitarian or otherwise, would have to consider; they 

pertain, for example, to the defense of consequentialism against rival ac¬ 

counts of what makes right acts right. Among the latter group of issues 

are those, for example, that center around the nature, place, and weight 
of moral and social rules within a classical utilitarianism. (Included 

among the issues that fall under this latter group are those to do with 

moral rights, since it is not clear what the cash value of moral rights are 

or what cutting edge they have in a rigorously consequentialist ethic.) 

Now nearly everyone thinks, special circumstances apart, that it is 

wrong to kill persons; the problem, of course, is to say why it is wrong. 

The classical utilitarian can say why: an act of killing a person is wrong 
because of its consequences. 

II 

Classical utilitarians, who are to be understood in this section as having 

a conception of utility formulated around pleasure/pain (or some other 

mental-state view of utility and value), have always had difficulty per¬ 
suading others of their case over why it is wrong to kill persons. The sur¬ 
face reasons for this are readily apparent. 

First, armed essentially with only the argument from side effects (in 

which by 'side effects' is meant any and all of the consequences of an 
act of killing, as they affect people other than the person killed), classical 

utilitarians possess no direct reason against killing. To many, the use of 

a consequentialist account of rightness in the case of killing has seemed 
to produce an odd result, since it makes it appear that what is wrong 
with killing someone is, and can only be, the negative effects upon 

others of killing him. This, it is suggested, so jars with our intuitions 
about killing and the destruction of persons, intuitions which demand 

that the wrongness of killing be more intimately connected with the per¬ 

son destroyed, as to cast severe doubt upon the classical utilitarian's 
case over killing. Second, what reason classical utilitarians do have 

against killing is completely at the mercy of whether killing actually pro¬ 

duces negative side effects. If, for example, such side effects do not arise 

or can be neutralized, then the argument from side effects provides no 
reason at all against killing. Third, though it is a relatively safe genera¬ 

lization that killing produces numerous and serious negative side effects 

and an equally safe generalization that there is on the whole little we can 

do to prevent such effects arising or to neutralize them once they have 
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arisen, these are nevertheless generalizations about contingent matters 
of fact; in a particular case, they may not apply. (Critics, of course, try 

to assist this process by artificially devising cases, often of a bizarre or 

fantastic nature, in which these generalizations are wholly inapplicable.) 
Fourth, not only can the argument from side effects on occasion provide 

no reason against killing, but it can also on occasion provide a positive 
reason for killing. If instead of negative side effects an act of killing were 

to produce positive side effects, if, that is, there were to be a net gain 

in pleasure over pain, then, leaving aside any attempts to build con¬ 
straints into the theory, that would provide a classical utilitarian with a 
reason for killing the person in question. 

(These surface reasons for worry are perfectly compatible with ac¬ 
knowledging that the argument from side effects does carry weight. The 
side effects of killing are usually both numerous and serious, and very 

few of us are likely simply to dismiss them as irrelevant in deciding 

upon the rightness of what was done. Looked at in this way, the above 
worries arise as the result of resting everything upon side effects.) 

In addition to these surface reasons for disquiet with the classical util¬ 

itarian's explanation of the wrongness of killing, there are several 

deeper ones. I call them 'deeper' because they reveal something of the 

nature of classical utilitarianism's view of persons, a view that seems at 
odds with the more intimate link between persons and killing which 

critics think our intuitions over the wrongness of killing demand. 

Replaceability 

On those occasions when the argument from side effects cannot be 

brought to bear against killing, classical utilitarians are not without a fur¬ 
ther argument. They can and do still claim that, special circumstances 
apart, killing diminishes the amount of pleasure in the world, some¬ 

thing that, given their value-theory and their concern with the maxi¬ 
mization of pleasure, they are bound to regard as objectionable. 

Quite apart from the fact that this claim about diminution in pleasure 

seems likely to appeal, as an explanation of the wrongness of killing, on¬ 
ly to someone already tempted by classical utilitarianism, it commits the 
classical utilitarian to the replaceability argument. If what matters is the 

loss in total pleasure in the world, then if the person killed were re¬ 
placed by another, whose life was roughly commensurate in terms of 

pleasure, the loss in total pleasure would be made good; and if the loss 
were made good, then, of course, killing that person would not be 
wrong. Plainly, so long as replacement remains possible, that is, leaving 

aside constraints, so long as we can create new life of a roughly com¬ 

mensurate level of pleasure to the life we take, the wrongness of killing 
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vanishes. The replaceability argument, therefore, effectively licenses 
killing, and not even confirmed, classical utilitarians seem likely actually 
to welcome its embrace. 

The fact that people are replaceable in an unconstrained classical utili¬ 
tarianism points up three things about persons in the theory. First, per¬ 

sons matter in the theory primarily because they are the vessels or recep¬ 

tacles of pleasure. What is important is the total amount of pleasure in 

the world, and what importance persons have derives from this and 

consists in their being the containers or bearers of pleasure. In the ap¬ 

propriate sense, one container is as good as another, and the destruction 

of one is made good by replacing it with another. Accordingly, though 

it is persons who have pleasure, what is centrally of value is the pleasure 
they have; that I am I and you are you, each of us autonomous persons 

in our own right, with our own individuality and interests, matters only 

derivatively, at best. Second, while killing is the destruction of 

autonomous persons, with their own individuality and interests, the 
classical position, with its value-theory focused around pleasure/pain 

(or for some other mental-state view of value), treats this destruction as 
a loss in value because of the loss of pleasure involved. That is, its value- 

theory effectively separates the person from the pleasure a person has; 

and since it is pleasure that is of value, the amount of pleasure becomes 
the crucial fact for the theory. Third, as the replaceability argument 

makes very clear, it is the total amount of pleasure in the world that the 

classical utilitarian is ultimately concerned with, and this total is to be 

determined by summing pleasures across persons. With a value-theory 
that effectively separates pleasure from persons, summing or aggregat¬ 

ing pleasures is a person-neutral exercise; it is the adding up of elements 

of value without regard, leaving aside constraints, as to who has them. 

Thus, replacement is possible because, since it is the totality of pleasure 

that matters and summing pleasures is person-neutral, who has what 

pleasure is of no consequence; a replacement person will do as well as 
the person killed, so long as the sums work out. 

Utilitarian Sacrifice 

The argument from side effects can provide a reason for killing 
when killing produces positive rather than negative side effects or a net 

gain in pleasure over pain. Since these side effects and gain do not ac¬ 
crue to the person killed but to others, we have a trade-off, between one 

person's life and the loss in pleasure this represents, and positive side 
effects for others and the compensating gain in pleasure these represent. 

Today, of course, when numerous people support killing in cases of 
abortion, euthanasia, infanticide, suicide, a just war, capital punish- 
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merit, and so on, the complete inviolability of persons is no longer so 

widely maintained; resistance to the present trade-off, therefore, is not 

likely on this score to be so widespread as it once was. Nevertheless, 

many people worry about the case; and what worries them is that it is 

one of killing one person to benefit others, an instance of the more 

general, classical utilitarian phenomenon of diminishing one person's 

pleasure in order to produce a greater increase in the pleasure of others. 

This diminution of one person's pleasure in order to produce a 
greater increase in the pleasure of others, which we might call utilitarian 

sacrifice, also points up three things of interest here about uncon¬ 

strained classical utilitarianism. First, since what centrally matters in the 
theory is the amount of pleasure in the world, not its distribution, if that 
amount can be increased by utilitarian sacrifice, then that is what the 

theory licenses. Second, utilitarian sacrifice is systematic. By this, I 
mean that, in the unconstrained theory, there is no person who in prin¬ 

ciple is beyond the scope of utilitarian sacrifice, no set of interests the 

pleasure from which cannot be sacrificed to the production of greater 

pleasure in others, no part of a person's life that is so private or personal 
or vital as to elude potential sacrifice. Third, in the unconstrained 

theory, utilitarian sacrifice is without a cutoff point. It will justify 

massive as well as small drops in a person's pleasure; it will justify one 
or many such drops; and there is no point below which, provided a fur¬ 

ther diminution in pleasure remains possible, its claim of justification 
cannot in principle reach. 

This sacrifice of one person for another cannot be brought to an end, 
in the unconstrained theory, by appeal to the alleged, inherent worth 

of each individual, autonomous person. As we have seen, the worth of 

persons is derivative from their status as the receptacles or bearers of 
pleasure; individual persons matter, then, but not in such a way that 
precludes their sacrifice, so long as there is in others an offsetting gain 

in pleasure. 

Thus, if utilitarian sacrifice can increase the amount of pleasure in the 
world, it, too, can justify killing; far from providing a barrier against kill¬ 

ing, it, just as the replaceability argument, licenses it. 

V alue-Reductionism 

While a constraint that has the effect of justifying the utilitarian 

sacrifice of a life or vital interests only in cases of nonmarginal increases 
in pleasure can be built into a classical utilitarianism, those bothered by 

such sacrifice do not typically point to the amount of pleasure lost or 
gained; indeed, they do not point to anything whatever to do with 

pleasure. Some claim about the inherent value of life, however, is not 
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so easily accommodated by classical utilitarianism. With its value-theory 

focused around pleasure (or some other mental-state view of utility and 

value), it is forced to construe the value of life in terms of a life's ac¬ 

tualities and potentialities for pleasure, and this is but an instance of 
what might be called its value-reductionism. 

Value-reductionism encapsulates the classical utilitarian's implicit 
endorsement of four theses: the things we treat as having value can 

be ranked and ordered in terms of the amount of pleasure they (ac¬ 

tually/potentially) give; the pleasure these things give can be placed 
upon a single scale of measurement; this scale of measurement is 

person-neutral, capable of having the pleasures of different persons 

placed upon it, and intensity-sensitive, capable of capturing the dif¬ 

ferent levels of pleasure that these things produce in different people; 

and the position of these things on the scale determines their relative 

value and so their relative ordering. Both replacement and utilitarian 
sacrifice in part rely upon these theses, and it is obvious that they are 

integral to the whole enterprise of trade-offs in pleasures between 
persons.2 

These theses in turn point up three things about an unconstrained 

classical utilitarianism, regarded now in the context of sacrifice and 

trade-offs. First, the theory is, without refinement, inimical to some 
claim that there are incommensurable values (such as human life). In the 

present case, such a claim would amount to the view either that there 

are values that cannot be expressed on a scale (or a single scale) of 

pleasure or that, though values can be so expressed, there is in fact no 
such (or single such) scale. Quite what these claims amount to or how 

they would be defended is not to the point here; but it is as well to be 

aware that, depending upon the answers to these questions, massive 

numbers of laymen would reject these claims, even where human life 

is concerned. At least, human life is frequently traded off against other 

values, as, for example, numerous medical cases illustrate. Second, 

classical utilitarianism, as a theory about trade-offs, applies prudential 

reasoning to social contexts. Just as an individual person weighs, 
balances, and trades off his pleasures against each other, so the classical 

utilitarian weighs, balances, and trades off the pleasures of different per¬ 

sons, depending upon where these pleasures fall on the scale of 

measurement and so upon the degree of gain over loss involved in par¬ 
ticular cases. In this regard, utilitarian reasoning treats the pleasures of 
different persons, expressed on the scale of measurement, in the way 

that a single individual treats different pleasures of his own. Third, since 
the summing or aggregation of pleasures is person-neutral, since the 

scale of measurement for pleasures is person-neutral, since one person's 
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gain in pleasure can offset another person's loss, and since there is no 
cutoff point to such sacrifice, the protection of persons and their vital in¬ 

terests seems perpetually at risk. Since utilitarian reasoning can justify 
trade-offs and utilitarian sacrifice whenever contingencies so dictate, 

and since there are no person-relative principles that bar utilitarian 
sacrifice of persons and their vital interests within the unconstrained 

theory, there seems no way to deflect the risk to persons. And con¬ 
straints that might deflect the risk, for example, that a life is of inherent 

worth irrespective of its pleasure or capacity for pleasure, that life is an 

incommensurable value and so beyond the compass of utilitarian trade¬ 
offs, that this or that person-relative principle could secure persons and 
their vital interests from such trade-offs, do not obviously form part of 
the classical theory. 

In short, far from providing a persuasive case over the wrongness of 
killing, classical utilitarianism, critics will urge, seems perpetually to 

place persons and their vital interests at risk, a risk that will be realized 

if the contingencies fall out one way rather than another. The security 

that people feel through the protection of persons and their interests 

seems at best, therefore, a fortuitous outcome of how the contingencies 

fall out. Accordingly, worry by critics about the classical utilitarian's ex¬ 

planation of the wrongness of killing seems likely to persist. 

Ill 

Most utilitarians today distinguish between classical and desire- or 
preference-utilitarianism, the latter, as we have seen, with a conception 
of utility formulated around the satisfaction of desires and preferences; 

and a great many go on to embrace preference-utilitarianism, in order 
to distance themselves from a mental-state view of utility and value and 
so to open up the scope of their (value-theory and, therefore, overall) 

theory. Whether or not these individuals specifically opt for preferen¬ 
ce-utilitarianism with the case of killing in mind, the theory does supply 

additional leverage in the attempt to explain the wrongness of killing. 

(Once again, I am concerned with the theory prior to constraints being 
built into it.) 

Preference-utilitarianism provides a direct reason against killing. (The 
theory is concerned with the maximization of the satisfaction of desires, 

and this draws attention to the fact that, quite apart from side effects and 

a diminution in pleasure in the world, there are all of a person's future- 

related desires to be considered, including his very powerful desire to 

go on living; all ohwhich wfllT>e frustrated if the person is killedyThis, 
in turn, provides a direct reason for not killing him. Indeed, if we bear 
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in mind that almost all of us have numerous future-related desires, often 

of great strength, and have among our very most powerful desires the 

desire to go on living, then preference-utilitarianism provides a rather 

weighty, direct reason against killing. 
Instances of preference-utilitarianism providing no reason at all 

against killing would have to be of a particular order. The person would 

have to lack any and all future-related desires, including the desire to 

go on living; and though one can artificially devise cases in which all 

such desires are absent, they are most unlikely to be in the vast 
preponderance of cases in real life. 

For preference-utilitarianism to provide, in the same way that the 
argument from side effects does, a positive reason for killing, it would 
not be enough that a person desire not to go on living; he would also 

have to desire this to such a degree that its strength exceeded the com¬ 
bined strengths of all of his other, future-related desires. He would also 

have to appreciate, should the desire not to go on living come upon him, 
that the satisfaction of this desire would preclude having any further 

desires, with respect to himself, his family, or whatever, while recogniz¬ 

ing that the variety and multiplicity of a person's desires, and their satis¬ 
faction, are what give a person's life (and, through it, often the lives of 

others) the texture and richness it possesses. (I leave aside any talk of 

rational desires and their incorporation into preference-utilitarianism, 

which would certainly arise at this point.) Of course, a person's desires 
might fall out in the way envisaged here, in which case preference-utili¬ 

tarianism would provide a reason for killing; but they are unlikely to do 

so in the vast preponderance of cases. And when they do so fall out, 

when a person desires not to go on living, when this desire is of a 

strength to exceed the combined strength of all of his other future- 

related desires, and when the person fully appreciates the effect of the 
satisfaction of this desire with respect to any further desires on this part 

(and to the desires of other people), then the morality of killing him may 
well strike many as a much more open question than it does when kill¬ 

ing him will produce merely positive side effects or a net gain in 
pleasure. 

Preference-utilitarianism arguably bars the replacement of persons. A 
person's (future-related desires and) desire to go on living will be 
thwarted if he is killed, and the creation of another person neither un¬ 
does nor offsets this loss in satisfaction that his death produces. A per¬ 

son's desire for continued life is not satisfied through his death and the 

creation of another person; hence, his death inflicts a loss that another's 
creation cannot make good. 

While utilitarian sacrifice will still be possible, preference-utilitari- 
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anism places an obstacle in its way that concern with a mere net gain 

in pleasure cannot. Most people have powerful, future-related desires; 
in particular, most people's desire to go on living is among the strongest 

they have, and it typically increases in strength when one's life is en¬ 

dangered. Thus, utilitarian sacrifice is going to be possible only if the 

overall gain in satisfaction of desires is substantial enough to offset the 
sizable loss in satisfaction in the person sacrificed. 

An unconstrained preference-utilitarianism, then, may well appeal to 
some of those left unpersuaded by the classical utilitarian account of the 

wrongness of killing. Nevertheless, it, too, has provoked concern, and, 
in part, for some of the same reasons classical utilitarianism has. Rather 

than translate earlier remarks into the present idiom, however, I shall 
turn to several reasons for concern specifically to do with preference- 
utilitarianism. 

It may well be that one has already to be a utilitarian of sorts in order 

to find the preference-utilitarian account of the wrongness of killing— 

that it thwarts a person's desires-acceptable and even, perhaps, plausi¬ 
ble. To be sure, thwarting a person's desires is typically a concomitant 

of killing him, but that it should be the explanation of the wrongness of 

killing him might well only occur to someone already leaning in the 
direction of preference-utilitarianism. 

Though preference-utilitarianism does provide a direct reason against 
killing, it provides a reason grounded in the effective separation of a per¬ 

son from his desires. It is loss in desire-satisfaction that centrally mat¬ 

ters, not the autonomous person who is, so to speak, the bearer of that 

(loss in) satisfaction. To many, then, preference-utilitarianism will be 

seen as not providing a direct reason against killing of the right sort, a 

sort that locates the wrongness of killing in the attack upon the 

autonomous person and not in the contingent fact of the particular 
degree of desire-satisfaction that person has. 

In the unconstrained theory, there is no way of discounting desires. 
If what matters, if what is to be maximized, is desire-satisfaction, then 
the fact that the Jew desires to live and the Nazi desires to kill him must 

be reckoned with; there is nothing in the unconstrained theory about 

either ignoring or devaluing desires (i) that are from this particular 
source or have that particular character, (ii) that most would find deeply 
repugnant, or (iii) that most see as issuing from a condition of in¬ 

complete information or misinformation. The switch from actual and/or 

future desires to rational ones, of course, may help to discount certain 
desires that we should wish to see discounted; but there is no a priori 

reason why only those desires most of us would find 'morally ap¬ 
propriate' would turn out to be rational. 
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In the unconstrained theory, there is no way of disregarding desires. 
The theory is one of maximization of desire-satisfaction, and, without 

constraints, it takes desires when and where it finds them; that is, it 

seeks to maximize the satisfaction of the desires of those in and affected 
by the situation. But this seems in turn to allow a rather broad compass 

to the desires to be taken into account. If you and your neighbor are 

discussing whether to erect a chain fence between your properties, 
which he is against and you favor, and if I, another resident but with 

no adjoining property, make known to you both my strong desire that 

chain fences not be erected in the neighborhood and so the loss in satis¬ 

faction I am likely to suffer if my desire is thwarted, then my desire and 

my loss in desire-satisfaction may not obviously be disregarded. Sup¬ 

pose, therefore, you and your wife are trying to decide about an abor¬ 

tion: if you know your neighbor opposes abortions and strongly desires 
that they not be performed, and if you know as well that he typically 

suffers loss in satisfaction when (he finds out that) this desire is 

thwarted by members of the community, then because he is affected by 
your decision it is not obvious his desire in the matter can be dis¬ 
regarded. Even if a weighting mechanism were introduced, so that your 

desires would count more than your neighbor's in the matter, it would 
not follow that his desires could be disregarded. 

A person's desire to go on living is not incommensurable with the 
desires of other parties for that person's death. However strongly a per¬ 

son desires to go on living, this desire is commensurable with other 

desires, including the desires of other parties; its strength may enable 
it to prevail at first, but in principle, since it is commensurable, it can 

cease to prevail through the combined strength of the countervailing 

desires of others. Whether or not it does cease to prevail is a contingent 

matter, and the rightness of killing the person, therefore, is a function 
of how this matter of fact turns out. 

Replacement is barred only to the extent that a person has future- 
related desires, including the desire to go on living, and the weight of 

other persons' countervailing desires does not exceed the weight of his 
own. Again, while it is true that utilitarian sacrifice has a further hurdle 

to overcome in the case of preference-utilitarianism, since there is the 
person's desire to go on living to consider, this hurdle is overcome when 
the preponderance of this person's desire is eroded through others com¬ 
ing strongly to desire his demise. And if the case is one of sacrificing him 

or his vital interests in order to confer increased benefits upon others, 
the strength of the desires allied against him may well exceed the 
strength of his own desires. 

With the preference-utilitarian account of the wrongness of killing. 
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therefore, critics are unlikely to find much improvement on classical util¬ 
itarianism, and three things in particular stand out in this regard. First, 

though the theory seems to move in the right direction by coming up 
with a direct reason against killing, that reason effectively separates a 

person from his desires and focuses not upon the attack on the 

autonomous person but upon the loss in desire-satisfaction. This separa¬ 
tion in turn not only allows (the strength of) his desires to be placed 

upon a person-neutral scale but also, in the unconstrained theory, seem¬ 
ingly places the wrongness of killing beyond some explanation depen¬ 

dent upon the employment of person-relative principles. It is the loss in 

desire-satisfaction that centrally explains the wrongness of killing. 

Second, though the theory does interpose desires into the discussion 
over killing, these do not pose, for the reasons given, a strong enough 

barrier to killing. Third, what might enable them to pose a strong 

enough barrier—for example, the use of a person-relative principle that 

treats a person's desire to go on living as virtually sacrosanct, the claim 

that a person's desire to go on living is incommensurable with the 

desires of other people for that person's death, and the use of some 

device that discounts, disregards, and neutralizes the desires of others 
in cases of utilitarian sacrifice involving life and vital interests —is not ob¬ 

viously part of the theory. 

IV 

The problem for classical and preference-utilitarians is that an explana¬ 
tion of the wrongness of killing in terms of negative side effects, diminu¬ 
tion in pleasure, and frustration of desires just does not seem to provide 

the intimate link to the destruction of individual, valuable, autonomous 

persons that, critics will urge, our intuitions demanck [indeed, [both 
classical and preference-utilitarians separate persons from the pleasures 
(or mental states) and desires that persons have, and employ a value- 

theory that exploits this separation, to the seeming detriment of in¬ 

dividual, autonomous persons[ In a word, then, these theories, critics 

will maintain, are not sufficiently person-relative, and protective of per¬ 
sons and their vital interests, to accommodate our intuitions over killing. 

The question obviously arises of whether a series of constraints can¬ 

not make utilitarianism sufficiently person-relative to solve the problem 
and so of whether constrained versions of classical or preference-utilitar¬ 

ianism can still the disquiet over killing to which unconstrained versions 
apparently give rise. This is much too large an issue to take up here, but 

we do not need to take it up in order to appreciate the unenviable posi¬ 
tion in which critics will see the utilitarian as placed. There are three 
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dimensions, from the point of view of critics, to this position of unenvi¬ 

ableness. 
First, if the constraints employed move to meet the sorts of worries 

outlined earlier, then they seem likely to inject into utilitarianism 
features at odds with the character of that theory. Thus, the utilitarian 

has, on utilitarian grounds, in order to construct an adequate explana¬ 

tion of the wrongness of killing, to inject person-relative principles into 

a theory that is quintessential^ person-neutral; incommensurable 
values into a theory that is paradigmatically a theory of trade-offs; de¬ 
vices that limit or bar replacement, utilitarian sacrifice, and trade-offs in¬ 

to a theory that is at bottom about these very sorts of things; and so on. 

To try to render one's theory person-relative by injecting features into 
it that run against the grain of that theory seems unlikely to bolster con¬ 

fidence in its eventual success in accounting for the wrongness of kill¬ 

ing, quite apart from the fact that, unless the constraints used are severe 
enough, worry will not only persist about the utilitarian's views on kill¬ 

ing but will also arise over whether the basic theory may not reassert 

itself over the constraints built into it. For, to critics, the basic theory will 
be seen as pulling in one direction and the constraints in another, and 

unless the constraints are strong enough, unless they more or less com¬ 
pletely bar utilitarian reasoning in particular cases, the theory may 

reassert itself and so license replacement, utilitarian sacrifice, and trade¬ 

offs involving the loss of life or vital interests in one person for the en¬ 
hancement of others. 

If, on the other hand, the constraints to be employed do not move to 

meet the sorts of worries outlined earlier, then it seems unlikely, critics 

will urge, that the utilitarian will ever effectively still the disquiet to 

which utilitarian accounts of the wrongness of killing give rise. A 
person-neutral theory, unless constrained, is going to give results sharp¬ 
ly at odds with intuitions over killing that exemplify and are grounded 

in person-relative considerations. 

Second, if the constraints employed are quite severe in constraining 

utilitarianism; if, that is, they are sufficiently severe to make a person- 

neutral theory person-relative, with principles that radically limit or bar, 
over persons and their vital interests, replacement, utilitarian sacrifice, 

trade-offs involving the loss of life or vital interests in one person for the 

enhancement of others, and the application of utilitarian reasoning to 
particular cases; then the question arises of the cash value of being a util¬ 

itarian. If the net effect of constraints is to make of the utilitarian's prac¬ 

tice what the practice of, say, a rights-theorist with person-relative prin¬ 

ciples is, then it is not clear what one gains by being a utilitarian, 

particularly, it will be urged, when the whole problem here stems in the 



INTRODUCTION □ 17 

first place from inadequacies in the utilitarian's account of the wrong¬ 
ness of killing. 

Third, to take a person-neutral theory and then try to constrain it in 
such a way and to a degree as to make it yield over the wrongness of 

killing what person-relative theories yield straightforwardly seems a 

rather peculiar and cumbersome way of constructing an adequate ex¬ 

planation of the wrongness of killing. There is, as we have seen, a ques¬ 
tion about the suitability of the materials the utilitarian is trying to mold 

into such an explanation; but even assuming that through experimenta¬ 

tion with constraints he were to succeed in constructing this explana¬ 

tion, he has chosen an indirect and cumbersome way of doing so. To 

critics, the utilitarian's enterprise here is a bit like a person with a round 

hole and two pegs, one round, one square, one of which must be put 

through the hole; even if by a good deal of carving the unsuitable square 
peg could be made adequate to the task, the person in taking up the 

square peg would be setting about the task in so indirect and cumber¬ 

some a way as virtually to preclude it from selection. In the case of kill¬ 
ing, if in order to give anything like an acceptable explanation of the 

wrongness of killing the utilitarian must constrain his theory in 
whatever ways and to whatever degree is necessary to enable it to cap¬ 

ture the person-relative character of our intuitions, then has he not, in 
proceeding, and even if eventually successful, effectively chosen the 
square peg? 

But will the employment of constraints upon utilitarianism suffice to 
the task? Critics, I think, will be pessimistic, but their pessimism here 

is not traced to the unenviableness of the position in which utilitarians 
find themselves. It runs to a deeper source. 

Can any theory with a consequence component, whether or not that 
component is consequentialism, provide an adequate account of the 

wrongness of killing? The point is not that few people think side effects, 

diminution in pleasure, or the frustration of desires comprise such an ac¬ 

count; it is rather that any view of rightness and wrongness that links 

them to consequences, whether directly or indirectly, wholly or partly, 
moves us away from the person-centered exercise of, so to speak, look¬ 

ing at the autonomous person killed to the person-neutral exercise of 

trying to determine whether the world is a better or worse place, with 
more or less net pleasure or desire-satisfaction or whatever, as a result 
of the killing. A consequence component links rightness and wrongness 

with subsequent states of the world, and this link, because it compels 
a theory to provide as the explanation of the wrongness of killing some 
person-neutral description of the state of the world subsequent to ac¬ 

tion, puts an obstacle in the way of constructing a satisfactory explana- 
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tion. For killing then has to be looked at in terms of how the world is, 

how much pleasure or desire-satisfaction or whatever it contains, how 

it stands as the result of action; and this is already for a theory to 

distance itself from the person-relative character of our intuitions over 

killing. Thus, it is not that classical and preference-utilitarianism come 

up with the wrong terms in which to describe the world; it is the de¬ 

mand for such a description in the first place that critics will see as the 

problem, as if it could constitute the explanation we seek. And any 

theory whatever that exemplifies the utilitarian theme to the extent of 

possessing a consequence component would seem to demand just such 
a description. 

V 

As I noted at the outset, moral rights are typically postulated in order 

to protect persons and their vital interests, and their need must seem all 

the stronger as threats to persons and their interests arise in utilitari¬ 
anism. Inevitably, then, the more the protection of persons and their 

vital interests seem called into question by utilitarianism, the more at¬ 
tractive rights-theory seems bound to appear. The case of killing has 

been used here to show how weak that protection can apparently be. 

Room for rights-theory, then, is created by the alleged shortcomings 

of utilitarianism in protecting persons and their interests. It does not 

follow, of course, that rights-theory itself is guaranteed to provide an 

adequate explanation of the wrongness of killing; but it does, critics will 

maintain, assemble materials for this task that do not share the deficien¬ 

cies that render ill-suited the materials assembled by the utilitarian. It 

seems natural, in other words, to see a person-relative theory as supply¬ 

ing over killing what a person-neutral theory with a consequential ac¬ 

count of rightness arguably cannot and so natural to see rights as 

suitable materials out of which to construct an adequate explanation of 
the wrongness of killing. 

I have not, of course, looked at what utilitarians, including myself, 

make of all this emphasis upon persons and their vital interests or how 

they might accommodate it within their theories; rather, I have tried to 
show how such emphasis can seem the natural outgrowth of and 

response to what appears to be the status of persons in utilitarianism. 

NOTES 

1. This paper is indebted to H. L. A. Hart's excellent article "Between Utility and 

Rights," in The Idea of Freedom, ed. A. Ryan (Oxford: Oxford University Press, 1979); to 
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James Griffin's equally excellent “Bentham and Modern Utilitarianism," Revue Inter¬ 
nationale de Philosophic 141 (1982), and other, unpublished papers of his; to Jonathan 
Glover's Causing Death and Saving Lives (Middlesex: Penguin Books, 1975); to Peter Singer's 
Practical Ethics (Cambridge: Cambridge University Press, 1979); and to numerous discus¬ 
sions with Griffin, L. W. Sumner, R. M. Hare, and the late J. L. Mackie. 

2. This and the next paragraph draw directly from Griffin's "Bentham and Modern 
Utilitarianism." 



Rights Denaturalized 
L. W. Sumner 

Like the arms race, the rhetoric of rights is out of control. In the liberal 

democracies of the West, public issues, whatever their nature, are com¬ 

ing to be increasingly perceived as conflicts of rights. In order to remain 

competitive in the political marketplace, interest groups have had to 

resort to more and more exotic rights-claims; a casual survey of recent 
controversies yields, for instance, the right of parents to raise their 

children in an environment free of pornography, the right of embryos 

not to be frozen and stored, and the right of all of us to be (have been?) 

conceived by sexual means. The resulting inflation of rights-rhetoric 

threatens to devalue the notion of a right. If we are to continue to take 

rights seriously we must impose some control on the proliferation of 

rights-claims. The needed control is a standard that will enable us to sort 

authentic from inauthentic rights. A standard of authenticity, in turn, 
must be grounded in a moral theory. Thus if we are to continue to take 

rights seriously we must contain them within the framework of an inde¬ 

pendently plausible moral theory. 
There is no shortage of candidates; rights can, apparently, be built in¬ 

to the framework of any of our currently dominant moral theories. His¬ 

torically, the most influential rights-theories have belonged to the 
natural-rights tradition. The identifying mark of such theories is the 

claim that the existence of some set of fundamental rights is implied by 
or consonant with the natural order. In order to find a place for rights, 

however, a theory need not endorse this claim. Thus, for example, con¬ 
tractarian and utilitarian moral theories appear to be capable of ground¬ 

ing rights in utility, individual or collective. This strategy of controlling 

rights by appeal to utility is intrinsically attractive, since utility is an in¬ 

trinsically attractive foundation for a moral theory. But the strategy 
would be more attractive still if we had reason to believe that natural- 

20 



RIGHTS DENATURALIZED □ 21 

rights theories are incapable of yielding a standard of authenticity for 
rights. This paper aims to provide that reason.1 

1. The Nature of Natural Rights 

What makes a right a natural right? There is no agreed answer to this 
question in the natural-rights tradition. Within that tradition the ex¬ 

istence of natural rights-or “the rights of man" or, more commonly 

nowadays, human rights-has been affirmed both in political rhetoric 
and in political theory. Rhetorical assertions of such rights have usually 

taken the form of declarations or manifestos in the service of some 

political cause. These documents are not remembered chiefly for their 

philosophical profundity. Declarations and manifestos seldom offer a 

grounding for their catalogs of rights, and they never offer an account 
of what makes a right a natural right. 

What then of natural-rights theories? Their history may be usefully 
divided into its classical era —the seventeenth century, culminating in 

the work of Locke —and its modern era —the period following the Sec¬ 
ond World War in which philosophical interest in natural rights has 
shown a marked revival. Unfortunately, neither era yields an account of 

the nature of natural rights that is both explicit and agreed. While the 
classical theories appear to share a common understanding of what it is 

for a right (or a duty, or a law) to be natural, this understanding is too 
tacit and undeveloped to serve our purposes. The modern era, by con¬ 

trast, features a great many discussions of the nature of natural rights 

but yields no consensus. There is no agreement, for instance, concern¬ 

ing whether natural rights are alienable, prescriptible, forfeitable, 
defeasible, or self-evident. Furthermore, it is a curiosity of the modern 

debate that only scant attention has been given to the question of what 
makes such rights natural. 

There is no alternative therefore to constructing our own account. 

Since our eventual aim is to show that natural-rights theories are defec¬ 
tive by their very nature, we must be careful not to beg the question 

against them by characterizing their nature in some idiosyncratic or de¬ 

viant way. We will therefore require our account to satisfy two criteria. 
The first is that it be as faithful as possible to what is commonly 

understood as the natural-rights tradition. Since there is no agreement 
within that tradition concerning some of the features of natural rights, 
we cannot require that every condition that we impose be universally ac¬ 

cepted. But we can, and will, require that each condition be at least 
widely accepted. When the tradition appears to be deeply divided, we 
will attempt to acknowledge the division by making room for both sides. 
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The second criterion is that our account should mark some important 
line of division between different types of moral theory. Natural-rights 

theories appear to constitute one of the main options open to us in con¬ 

structing a general normative theory of morals and politics. An account 

of the nature of such theories should therefore reveal the deep dif¬ 

ferences between them and their principal rivals. 
We will count as a natural-rights theory any moral theory that 

satisfies the following four conditions: (1) it contains some rights, (2) it 

treats its rights as morally basic, (3) it ties possession of its rights to 

possession of some natural property, and (4) it accepts some form of 

realist moral epistemology. Each of these conditions requires explica¬ 

tion. 
The first condition is conceptual: a natural-rights theory must affirm 

the existence of some moral rights and thus must employ some concep¬ 

tion of a right. This may seem so obvious as to be scarcely worth stating; 

it is in any case entailed by each of the second and third conditions. The 

point of stating this first condition separately lies less in what it requires 

than in what it permits. All natural-rights theories must employ some 

conception of a right, but they need not all employ the same conception. 

At least two rival conceptions can be easily discovered in the theories of 

the modern era. Because the first of them has been inherited from the 

classical theories we will call it the classical conception. To have a right 
in this sense is to have some aspect of one's good or well-being pro¬ 

tected by some set of duties borne by other agents. A right on the classi¬ 
cal conception is a Hohfeldian claim.2 Because the second conception is 
unique to modern theories we will call it the modern conception. To 

have a right in this sense is to have one's autonomous control over some 
domain protected by some set of duties borne by other agents, which 
duties are themselves subject to the control of the right-holder. A right 

on the modern conception is a bundle of Hohfeldian liberties, claims, 

powers, and immunities. The differences between the classical and 
modern conceptions may be illustrated by the example of the right to 

life. On the classical conception my life is treated as a good whose 
preservation requires moral protection. Because other agents are the 

principal threats to my life, the first line of protection is to impose on 

those agents the duty to preserve my life. But I too may threaten my life. 

The second line of protection, therefore, is to impose on me the like duty 
to preserve my life (whether I wish to or not), and also to deny me the 

power to waive or annul the protective duty borne to me by others. The 
net result is that I am the passive beneficiary of a network of life¬ 

preserving duties belonging both to myself and to others; my life is 

secured at the cost of my autonomy. On the modern conception, by 
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contrast, my autonomous control over my life is treated as a good whose 

preservation requires moral protection. That control consists in my 

freedom to decide for myself whether my life is to be preserved; it 

therefore excludes any duty on my part to preserve it. Because other 

agents are the principal threats to my autonomy, the first line of protec¬ 

tion is to impose on those agents the duty to preserve my autonomy. 
These duties would however limit my autonomy if I lacked the power 

to waive or annul them when I choose to do so. The second line of pro¬ 

tection, therefore, is to confer this power on me and to secure its exercise 
against the like powers of others. The net result is that I am the active 

manager of a network of autonomy-preserving liberties and powers 
belonging to me, and duties and disabilities belonging to others; my 
autonomy is secured at the possible cost of my life. 

The classical conception of a right thus ranks such first-order goods 

as life over such second-order goods as autonomy, while the modern 
conception inverts this ranking. The two conceptions flow from radically 

different views of the individual's moral freedom to choose his/her fate, 
for better or worse. This duality in the concept of a right complicates the 

characterization of what is to count as a natural-rights theory. Are we 
to stipulate a conception of a right or make room for both conceptions? 

Our criteria for an adequate characterization yield conflicting results in 

this case. The distinction between the two conceptions is deep and im¬ 
portant, and thus the line of division between classical and modern 

theories is deep and important. Since the modern conception of a right 

is now dominant in the natural-rights tradition, it would be quite 
legitimate to mark this line of division by stipulating that a natural-rights 

theory must employ that conception and finding some other label for 

theories employing the classical conception.3 If we were to pursue this 

policy, however, we would be forced to evict from the natural-rights 
tradition many theories, both classical and contemporary, that are com¬ 

monly regarded as belonging to that tradition.4 Since this step would in¬ 
evitably arouse the suspicion that the notion of a natural-rights theory 
was being defined in some special and provocative manner, we will in¬ 

stead treat this as one respect in which the natural-rights tradition is 
divided: while it once possessed a uniform conception of a right, it no 
longer does so. The classical/modern duality will complicate our account 

somewhat, but it will not hamper it significantly since it will turn out 
that theories employing both conceptions suffer from essentially the 

same defects. 
The second condition is structural: a natural-rights theory must treat 

its rights as morally basic.5 Every rights-theory will assign some set of 
moral rights to some set of individuals. Let us assume that any such 
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assignment will be stated in a principle of the following form: all and on¬ 

ly individuals who have property P have right R. Call such a principle 

a rights-principle. Every rights-theory will locate some set of rights- 

principles at some level in its structure. What is distinctive about a 
natural-rights theory is that it locates its set of rights-principles at the 

most basic level of its structure and that it locates no other moral prin¬ 

ciples at that level. Let us say that one principle grounds another if it 

provides a justification for that other. Then a principle is basic in a moral 

theory if it is grounded by no other moral principle in the theory. A 

theory treats rights as morally basic if all of its basic principles are rights- 

principles. The moral base of such a theory may contain either a single 

rights-principle or a plurality of independent rights-principles, but it 

may not contain any other sort of moral principle. 

The intuitive idea behind this condition is that we should think of a 

moral theory as an ordered set of principles, each of which employs 

some moral category. Within any theory some of these principles will be 

fundamental while others will be derivable from them. The entire theory 
may in turn be supported by some nonmoral foundation. Then a theory 

is a natural-rights theory only if rights are the moral category fundamen¬ 

tal to the theory, thus only if the theory's base consists exclusively of 

rights-principles. There are, therefore, various ways in which a theory 
can fail this second condition. One is for the theory to contain no basic 

principles; it might, for instance, contain several principles each of 

which partially grounds each of the others. If such a moral structure is 

possible, then a theory with that structure could not be a natural-rights 
theory. 

A more realistic possibility, perhaps, is that a theory will treat one or 

more nonrights-principles as morally basic. In order to explore this pos¬ 

sibility further we need two distinctions: between moral principles and 

nonmoral principles and, within the former class, between rights- 

principles and nonrights-principles. We need the first distinction 

because this condition stipulates that rights must be morally basic in a 

theory. This prohibits supporting rights-principles by means of some 

further (nonrights) moral principle, but it does not prohibit supporting 
them by means of some further nonmoral principle or argument. If the 

distinction between moral and nonmoral principles is unclear, then the 
distinction between the moral base of a theory and its nonmoral founda¬ 

tion will also be unclear. We need the second distinction, on the other 

hand, because the condition stipulates that rights must be morally basic 
in a theory. 

It would be difficult and time-consuming to construct a satisfactory 
account of either distinction. We will therefore proceed instead by 
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stipulating three sorts of principle that will count as moral principles. 

The first two sorts affirm the existence of moral rights (rights-principles) 

or of moral duties (duty-principles).6 The third sort affirm the existence 
of moral goods (principles of the good). For our purposes a good will 

simply be any state of affairs whose promotion counts in favor of an ac¬ 
tion but is a matter neither of right nor of duty. 

We will assume that if a moral theory has an assignable base then that 

base must consist of some assortment of rights, duties, and goods. (If 

this assumption is too restrictive, our argument will not be affected.) If 
a theory's base consists only of rights then the theory is right-based, 

if only of duties then it is duty-based, if only of goods then it is good- 

based.7 These three sorts of theory all treat one moral category as basic, 

deriving the others from it (if they appear in the theory at all). But mixed 

theories, whose base consists of principles of different sorts, are also 

possible. The second condition requires that a natural-rights theory be 

right-based. A theory may, then, fail to be right-based in any of the 

following ways: (1) it may have no assignable base at all, (2) it may be 
either duty-based or good-based, or (3) it may be mixed. 

The third condition concerns one element in the rights-principles 

basic to a theory. Assume again that each such principle takes the form: 

all and only individuals who have property P have right R. Possession 

of P is thus both necessary and sufficient for possession of R. P need not 

of course be what we would ordinarily think of as a single property; it 
may be a conjunction or disjunction of such properties. And different 

rights might be tied to different properties. Call the property P that is 
tied to some particular right R the criterion for R. The criterion for a right 

determines the distribution of that right: the class of beings who possess 
the right. 

The criterion for a natural right must be a natural property. A natural- 

rights theory must assign its basic rights to individuals in virtue of their 

possession of some natural property. But what makes a property 
natural? Two requirements are obvious. First, possession of the proper¬ 

ty by an individual must be empirically ascertainable. Thus supernatural 
properties such as having a soul or being one of the chosen people are 

excluded. Second, possession of the property by an individual must re¬ 
quire the existence of no particular institution or convention.8 Thus con¬ 

ventional properties such as citizenship or knighthood are excluded. A 

natural property must be both empirical and nonconventional; obvious 

examples are height, blood type, race, and species. 
To these two requirements we must add a third. Some properties 

while logically independent of the existence of social institutions or con¬ 

ventions are nonetheless causally dependent on such institutions or 
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conventions. Power and education are obvious examples. It would be 
contrary to the spirit of a natural-rights theory to tie possession of basic 

rights to any property too closely dependent on conventional arrange¬ 

ments. This third requirement is much less clear-cut than the first two. 

There are few personal characteristics that are utterly immune to social 

influence. But some characteristics are less immune than others, and 

those that are too dependent on social conventions cannot serve as 

criteria for natural rights. 

The intuitive idea behind this third condition is that fundamental 

moral rights should not be distributed on the basis of morally irrelevant 
characteristics. But we should note that a criterion may be both natural 

and morally irrelevant. A theory that assigns rights to individuals on the 

basis of their race or species is a bad rights-theory, but it is a bad natural- 

rights theory. 
The fourth condition concerns a theory's method of supporting its 

basic rights-principles. The requirement that these principles be basic 

ensures that they cannot be grounded in any further moral principles. 
There appear to be two models available for the process of grounding 

basic principles in some nonmoral principles or arguments. On the 

realist model basic principles are thought of as making claims about the 

world; grounding them is then the process of showing these claims to 

be true, that is, accurate representations of the way the world is. The af¬ 
firmation that individuals have some particular basic right is an assertion 

of a matter of fact, to be confirmed or disconfirmed by the usual means 

of evidence and argument. Rights are objective moral facts. The 

nonrealist model, by contrast, denies the existence of objective moral 

facts and thus denies that moral principles can be verified by checking 

them against the facts. The truth of such principles is not discovered but 

constructed or invented; grounding them is the process of showing that 

they would, or could, issue from some specified decision procedure. 
Some moral theories can adopt either model of justification. But natural- 

rights theories, since they treat moral rights as natural facts, are commit¬ 

ted to the realist model.9 They must therefore consider their basic prin¬ 
ciples to reflect fundamental features of an independent moral order. 

This fourth condition completes our sketch of the nature of natural 
rights. A natural-rights theory is any moral theory that assigns some set 

of basic rights to individuals in virtue of their possession of some natural 

property and that treats the existence of these rights as a matter of fact. 
A natural right is a right that is basic within such a theory. Because there 

is no agreement nowadays about the nature of natural rights, this 

characterization of a natural-rights theory excludes some theories that 
are nonetheless claimed by their proponents to belong to the tradition.10 
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However, it includes most theories, classical and modern, that are 

usually counted as natural-rights theories. In any case, since it identifies 
one distinctive and influential way of attempting to provide a standard 
of authenticity for rights, it is an interesting question whether it can 
succeed. 

2. The Conceptual Challenge 

In order to test its success we will reconstruct and develop some 
criticisms that were directed against natural rights by Bentham nearly 

two centuries ago. Implacable, and often intemperate, opposition to 

natural rights was one of the constants in Bentham's long career.11 
However, he had many different grounds for this opposition, some of 

which are much more important than others. We may begin by dividing 

these grounds into two broad categories: the conceptual and the moral. 
The distinction is suggested by one of Bentham's typically pungent 

dismissals of natural rights: "The assertion of such rights, absurd in 

logic, is pernicious in morals."12 We will concern ourselves for the mo¬ 

ment only with Bentham's reasons for thinking natural rights absurd in 

logic, postponing until the next section their alleged subversion of our 
moral thinking. 

As his accusation of logical absurdity suggests, Bentham believed not 

just that there were as a matter of fact no natural rights but that there 

could be no such things; the very idea of a natural right is "a contradic¬ 

tion in terms."13 Furthermore, the incoherence of natural rights does not 
lie in some further property, such as imprescriptibility, which such 

rights might be claimed to possess; natural and imprescriptible rights 
may be "nonsense upon stilts" but natural rights tout court are still "sim¬ 
ple nonsense."14 It was the idea that rights could be natural that Ben¬ 
tham regarded as absurd. 

His main argument in support of this allegation runs roughly as 

follows: (1) there can be no rights without laws; (2) there can be no 
natural moral laws; therefore (3) there can be no natural rights. Bentham 
was led to his first premise by his assumption of what we have called 

the classical conception of a right: roughly speaking, to have a right in 
Bentham's view is to be the beneficiary of some duty borne by others. 

The concept of a right thus analytically includes that of a duty. But a du¬ 

ty for Bentham is inconceivable apart from some law that imposes the 

duty. Thus the argument to the first premise runs roughly as follows: 
there can be no rights without duties; there can be no duties without 

laws; therefore, there can be no rights without laws. It is evident that 

this argument is not weakened if we replace the classical conception of 
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a right by its modern counterpart. It will then run roughly as follows: 

there can be no rights without both duties and powers; there can be no 

duties or powers without laws; therefore, there can be no rights without 

laws. Indeed, if anything the argument is strengthened by this substitu¬ 

tion (a matter to which we will return below). 
The premise that there can be no rights without laws is not conten¬ 

tious. Theorists who affirm the existence of natural rights tend also to 

affirm the existence of natural laws that confer those rights. To the ex¬ 

tent that the natural-rights tradition is closely affiliated to the natural- 

law tradition, it accepts the claim that the existence of (natural) rights 

depends upon the existence of (natural) laws. 
Bentham was led to the second premise of his main argument by his 

concept of a law. According to Bentham a law is (roughly speaking) an 
expression of the will of a sovereign concerning the conduct of his 

subjects.15 The concept of a law thus analytically includes that of a 
legislator. The argument to the second premise then runs roughly as 

follows: there can be no laws without a legislator; natural moral laws 
have no legislator; therefore, there can be no natural moral laws. This 

argument is unsatisfactory as it stands because of its reliance on Ben- 

tham's volitional account of the existence conditions for a law. More re¬ 
cent positivists have provided ample reason for abandoning this account 

in favor of a much more complex and plausible analysis in which 

(roughly speaking) the existence of a law is a matter of its validity within 

a legal system, and the existence of the legal system as a whole is a mat¬ 

ter of its being sustained by social practices of compliance with and ac¬ 

ceptance of rules on the part of those to whom the rules apply.16 

However, the substitution of this improved account does not weaken 

the argument to the second premise. It will now run as follows: there 
can be no laws whose existence is independent of conventional social 

practices of compliance and acceptance; the existence of natural moral 

laws is supposed to be independent of all such practices; therefore, 

there can be no natural moral laws. 
The argument, however, is still inadequate because of its confine¬ 

ment of the notion of law (and thus also of duty and right) to the rules 
of municipal legal systems. Bentham plainly regarded these rules as the 

paradigm cases of laws. But he sometimes went further, declaring that 
municipal laws were the only real laws.17 From this he drew the in¬ 
evitable conclusion, which he was fond of repeating, that legal rights 

were the only real rights.18 But this conclusion is a wild exaggeration. 

There is no analytical obstacle in the way of treating the rule systems of 

nonlegal institutions as sources of duties and rights. In his more careful 
moments Bentham was aware of this fact, for he regarded as meaningful 
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talk of the duties (and therefore rights) created by the rules of a society's 
positive morality. Bentham therefore had no good reason to support his 
second premise by means of the assumption that the only genuine laws 
are the rules of a municipal legal system. But again the argument is not 

weakened by the deletion of this assumption. It will now run as follows: 

there can be no rules capable of creating rights whose existence is inde¬ 
pendent of conventional social practices of compliance and acceptance; 
the existence of natural moral rules is supposed to be independent of all 

such practices; therefore, there can be no natural moral rules. And the 

main argument will now run: (1) there can be no rights without rules; 
(2) there can be no natural moral rules; therefore (3) there can be no 
natural rights. 

The premise that there can be no natural moral rules is contentious. 

Bentham's argument to this premise makes it easy to locate the point of 

contention. Natural-rights theorists agree that the existence of natural 

moral rules (or laws) is not dependent on any actual conventional prac¬ 

tices; the law of nature is not a conventional rule system. Thus the 
keystone of Bentham's case against natural rights is the thesis that there 

are no nonconventional rule systems capable of creating rights. Ben¬ 
tham provided little or no explicit argument in support of this thesis; it 

appeared to him to be so obviously true that it needed merely to be 
pointed out. But the thesis appeared so obvious to Bentham because it 

was so strongly supported by a positivist account of the existence condi¬ 
tions for conventional rule systems. In this sense the needed support for 
the thesis is to be found in Bentham's lifework. 

Before showing how the thesis can be defended, we need to be clear 

about its meaning. It does not claim that there are no nonconventional 
rule systems. The rules of arithmetic certainly constitute a system and 

are almost certainly nonconventional. Instead, the thesis claims that 

there are no nonconventional rule systems capable of creating rights. Nor 
does the thesis claim that there are no moral rights. Instead it claims, or 
rather implies, that there are no natural moral rights. Finally, the thesis 

does not claim that there are no natural laws. It is, as it must be, com¬ 

patible with the existence of natural causal laws. Instead it claims that 

there are no natural normative laws—no laws, that is, capable of creating 
rights. 

Defense of the thesis begins by demanding existence conditions for 
natural rights. Existence conditions for a right are conditions both 

necessary and sufficient for the existence of the right. The criterion for 
a natural right is that natural property in virtue of which an individual 

possesses the right. As we saw in the previous section, the criterion for 
a given right can (trivially) be built into a rights-principle: an individual 
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has (natural) right R if and only if he/she has (natural) property P. It 
might be tempting to treat such a principle as providing the existence 

conditions for the right: having property P is necessary and sufficient for 

having right R. But this, of course, would be a mistake. If P is the 
criterion for R then having P is indeed necessary for having R, but it can¬ 

not be sufficient. If it were sufficient then the individual's having P 

would, all by itself, entail that he/she also has R. But plainly it does not 

entail this, all by itself. The criterion for a right must be supplemented 
by some further background conditions in order to yield a complete set 

of existence conditions for the right. 
The same is true for conventional rights. A conventional rule system 

may confer some right R upon individuals in virtue of their possession 

of some natural property P. In that case P is the criterion for R, and we 

may say, as a kind of shorthand, that having P is sufficient for having 

R. But this would be merely a shorthand. Strictly speaking, having P is 

necessary for having R but it is not sufficient. The existence of the ap¬ 

propriate rule system containing the appropriate rule is also necessary. 
Possession by an individual of the criterion for a given conventional 

right must be supplemented by further background conditions in order 

to yield a complete set of existence conditions for the right. 

In the case of a conventional right we know what these background 

conditions are. In order for an individual to possess R in virtue of 

possessing P, some rule must exist that applies to that individual and 

that confers R upon everyone who has P. In order for such a rule to exist 

it must be valid within some existing rule system. And in order for such 

a rule system to exist it must be sustained by conventional practices of 
compliance and acceptance on the part of the appropriate persons. A full 

set of existence conditions for a particular conventional right possessed 

by a particular individual must include both the background conditions 
for the right (which will include its criterion) and a statement that the 

individual possesses that criterion. 

We know how to fill in the background conditions for the existence 
of conventional rights because these rights are conventional. Natural 

rights are not conventional. We should not, therefore, expect the same 
story to be told about their background conditions. But we should ex¬ 

pect some story to be told which is the analog for natural rights of the 

story available for conventional rights. What could this story be? In 
order for a particular individual to have a particular natural right what 

else must be the case besides his/her possession of the natural property 

that is the criterion for that right? Bentham's thesis amounts to the claim 

that there is no story that can be told here—no further background con- 
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ditions for the existence of natural rights-precisely because such rights 
are not conventional. 

The thesis still needs to be supported. The needed support is pro¬ 

vided by the concept of a right. On both the classical and the modern 

conception the existence of a right analytically includes the existence of 
a duty. On the modern conception it additionally includes the existence 

of a power. The notion of a duty is necessarily normative: that is, to 

have a duty, imposed by some rule system, to act in a certain way is 
necessarily to have a reason, relative to that rule system, for acting in 

that way. We will summarize this by saying that duties have normative 

force in the rule system that creates them. A power is, then, the ability 
to alter or control some duty with normative force. On the classical con¬ 

ception an account of the existence conditions for rights must be 
capable of explaining how individuals can have duties with normative 

force. On the modern conception it must additionally be capable of ex¬ 
plaining how individuals can have the ability to alter or control such 
duties. 

In the case of a conventional right the needed explanations are pro¬ 
vided by the background conditions for the existence of the right. Con¬ 

sider the case of a legal right. Individuals have legal duties in virtue of 
the fact that rules requiring or prohibiting acts apply to them and are 

valid within the legal system—which is to say that they have issued from 

some source recognized as possessing the authority to create such rules. 

The existence of powers to alter these duties can be explained in the 

same way. The normative force of legal rules—their ability to impose 
duties and confer powers —is fully accounted for by reference to their 

status within a legal system sustained by the appropriate conventional 

practices. Once we know that the system exists, that the rule is valid 
within it, that the rule applies to a particular individual, that it requires 

or prohibits some act—once we know all of these things we need 
nothing more in order to explain how it can be that the individual has 

a duty.19 The same sort of account will equally explain the existence of 

a power. When duties and powers, and therefore also rights, are con¬ 
ventional we can fully explain their normativity. Thus where conven¬ 

tional rule systems are concerned we can attach sense to the normative 

vocabulary of duties, powers, and rights—and therefore also of laws, in 
the normative rather than the causal sense. 

There seems to be no analogous account available to us in the case of 
natural duties, powers, rights, or laws. We cannot appeal in their case 

to these anchoring notions of validity or authority. Natural laws do not 
issue from any authoritative source —this is precisely what makes them 
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natural. But in that case how could we ever begin to explain how they 

can impose duties or confer powers, indeed, how they can be laws in the 
normative sense? The naturalness of natural laws seems to exclude their 

being laws, and thus the naturalness of natural rights seems to exclude 

their being rights.20 
Natural rights are supposed to be moral rights, and thus the nor¬ 

mative force that we must be able to explain in their case is moral force. 
A duty to act in a certain way has moral force if its possession by an 

agent provides that agent with a moral reason for acting in that way. A 

right has moral force on the classical conception if its possession by an 

agent entails that some other agents have a duty with moral force. A 
right has moral force on the modern conception if its possession by an 

agent additionally entails that the agent has the ability to alter or control 

this duty. The claim that moral rights are natural—that they are con¬ 

ferred by natural laws—is intended to explain their moral force. But it 

now appears to be incompatible with that force. No attempt has of 

course been made here to show that no rights have moral force, or that 

there can be no moral rights. We have been concerned only with one 

possible explanation of the apparent moral force of rights. This explana¬ 

tion cannot succeed but others, for all we know, may fare better. 

The reconstruction that has been offered here of Bentham's case 

against natural rights is an impossibility argument. In the preceding sec¬ 

tion natural-rights theories were characterized in terms of four condi¬ 
tions. What the argument has shown is that no theory can satisfy all four 

conditions. In particular, no theory can be both right-based in its moral 
structure and realist in its moral method. In virtue of being right-based 

a theory both commits itself to the existence of rights with moral force 

and denies itself the option of deriving the moral force of these rights 
from some further, and deeper, moral principles. In virtue of being 

realist a theory commits itself to treating its rights as moral facts. A 
theory that is both right-based and realist is led inevitably to postulate 

the existence of laws that are both natural and normative. If there can 

be no such laws, then there can be no moral theory that is both right- 

based and realist. 
In fact the argument establishes a broader result. If there can be no 

laws both natural and normative, then there can be no theory that is 

either right-based or duty-based in its moral structure and realist in its 

moral method. The argument thus strikes against both natural-rights 

theories and what we may call natural-duty theories—that is, against all 

forms of natural-law theory. Its main message is that deontic elements 

such as duties and rights cannot be basic moral facts; if there are any 

such facts they must be of a different character. The existence of moral 
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facts—the truth of moral realism-is not here at stake. The questions 
raised by the realism controversy are too deep and difficult to be re¬ 

solved here. Thus we do not know whether there are any moral facts. 

We also do not know whether there are any moral duties or rights. Thus 

we do not know whether any duties or rights are moral facts. But we 
do know that no duties or rights are basic moral facts. 

Despite the fact that the argument strikes against any form of natural- 

law theory, it particularly threatens a natural-rights theory that employs 
the modern conception of a right. Suppose that it were possible to ex¬ 

plain the moral force of natural duties. This would suffice to establish 
the coherence of natural-duty theories, and possibly also of natural- 

rights theories employing the classical conception of a right.21 But it 
would not suffice to establish the coherence of natural-rights theories 
employing the modern conception. Natural rights in the modern sense 

require not only natural duties but also natural powers. It could be the 

case that there are natural duties but, because agents lack the ability to 
alter or control these duties, no natural powers. Indeed the fact that the 

duties would be natural suggests that agents would lack the ability to 
alter or control them. A natural duty would be a natural fact created by 

a natural law. The ability to alter or control such facts at will would 

amount to a magical power over nature.22 Natural-rights theories that 

employ the modern conception of a right thus suffer from a special im¬ 

pediment that is not shared by natural-duty theories or by classical 

natural-rights theories. Because Bentham accepted the classical concep¬ 
tion of a right, his original argument was in effect aimed only at the lat¬ 

ter two sorts of theory; it did not trouble itself over the existence of 
natural powers. When the argument was reformulated earlier in terms 

of the modern conception it was noted that it was thereby strengthened. 
We can now see wherein this strengthening consisted. 

3. The Moral Challenge 

We noted earlier that Bentham's objections to natural rights divided into 
two categories. Having explored his reasons for thinking such rights 

“absurd in logic" we turn now to the allegation that they are “pernicious 
in morals." Of course if the conceptual challenge is successful, then 

there can be no natural rights and the question of their role in our moral 

thinking does not arise. We shall, therefore, suppose that the conceptual 
challenge is not conclusive, thus that a coherent natural-rights theory 

can be constructed. Our question now is whether such a theory could 

do any useful moral work. 

As in the case of his conceptual arguments, some of Bentham's moral 
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objections to natural rights are more important than others. Bentham 
believed that any attempt to derive moral or political conclusions from 

premises about individual rights was mischievous, but some of the 

alleged mischiefs stem from features that are not essential to natural 

rights. We must remember that for Bentham appeals to such rights in 

the service of political causes were more than abstract possibilities. 

Twice during his lifetime a major revolution was defended on just these 

grounds. The documents that occasioned Bentham's fulminations 

against natural rights were the rights declarations issued in defense of 

those revolutions. In the case of the Declaration of Independence, Ben¬ 

tham eventually became reconciled to, indeed a champion of, the result¬ 
ing United States of America —though he continued to believe that it had 

been built on bad arguments.23 But when he responded to the French 

Declaration of the Rights of Man and the Citizen he was animated by 

horror at the violence that the revolution in France had unleashed. 
Keeping this violence in mind will help us to understand why Bentham 

came to regard natural rights as the language of anarchists and 

terrorists. 
Even in his calmer and more reflective moments, however, Bentham 

regarded appeals to natural rights as dangerous. In support of this belief 

he made an important distinction. The claim that natural rights impose 

moral constraints on conventional social arrangements may be inter¬ 
preted in two quite different ways. On the first interpretation these 

rights limit what governments may do—what it is permissible for them 

to do. On the second interpretation these rights limit what governments 

can do—what it is possible for them to do. The two interpretations 

diverge in their account of what has happened, or failed to happen, 

when a government has ostensibly enacted a law that infringes some 

natural right. On the first interpretation, which results from combining 

a natural-rights theory with legal positivism, the government has 
enacted an unjust law. On the second interpretation, which results from 

combining a natural-rights theory with what we may call legal moralism, 

the government has enacted no valid law at all. 
Consider first the coalition of natural rights and legal positivism. On 

this view some set of rights serves as a standard of the justice of laws 
but not of their legal validity. Bentham agreed that some moral standard 

was necessary but regarded rights as the wrong one. One of his reasons 
for rejecting rights as the standard stemmed from some special features 

of the rights declarations with which he was familiar.24 It was common 
for the rights in these declarations both to be characterized in a very sim¬ 

ple and sweeping manner, and to be treated as indefeasible or absolute. 
One common example was the right to liberty. As Bentham never tired 
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of pointing out, every law that imposes a duty necessarily limits the 

liberty of those who will bear that duty. It follows that if everyone pos¬ 
sesses a right to liberty that is both unlimited and indefeasible, a govern¬ 

ment may enact no such laws at all, which is to say that it may not 
govern. Since natural rights are not by nature either simple or in¬ 
defeasible, this problem does not stem from their nature. On the other 

hand, it is also not easily remedied. If we retain the indefeasibility of 

rights but characterize them more carefully, then they may indeed leave 
spaces that a government may fill with legislation. But the absolute con¬ 

straints that they impose are still likely to be too rigid to adapt to com¬ 

plex and fluctuating social and political circumstances. Thus any set of 

rights, however carefully drafted, will probably prove awkward if held 

to be indefeasible. On the other hand, if we treat rights as defeasible 
then we must face the question of what will suffice to override them. 

Some justification will then be needed for holding that nothing can over¬ 

ride a right except another right. If any other consideration is admitted 

as justifying infringement of a right, however, then our background 
moral theory has ceased to be a natural-rights theory. 

These difficulties will of course equally afflict the account that com¬ 

bines natural rights and legal moralism. But this combination also pro¬ 
duces its own special mischief.25 Bentham believed, as do most of us, 

that the fact that a law is unjust is not by itself sufficient justification for 
refusing to comply with it. In deciding whether to comply with an un¬ 

just law we must also take into account the alternative courses of action 

open to us, the likely consequences of our disobedience, and so on. 
There is thus no direct inference from the injustice of a law to the jus¬ 
tifiability of defying it. Combining a natural-rights theory with legal 

moralism, however, threatens to license just this inference. On such a 
view an ostensible law that infringes a natural right is in fact no law at 

all. Doing what the law forbids, or refusing to do what it requires, is not 

therefore illegal. But then there is no disobedience that needs to be 
justified. Natural rights plus legal moralism thus appear to provide a 

simple and direct justification for disobeying, or rather disregarding, un¬ 
just "laws." It was chiefly for this reason that Bentham regarded such 
rights as anarchical. 

We have not yet, however, reached Bentham's deepest and most im¬ 

portant moral objection to appeals to natural rights in political argu¬ 

ment, an objection that applies with equal force to either the positivist 

or the moralist interpretation of those appeals. The objection is best 
stated as a contrast between appeals to rights and appeals to Bentham's 
preferred standard, namely utility. The question whether a particular 

law promotes the general welfare is an empirical one and is thus in prin- 
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ciple decidable. Utility therefore can provide a determinate standard of 
moral assessment. However, the question whether a particular law in¬ 
fringes natural rights is not an empirical one and is thus in principle un- 
decidable. Natural rights therefore cannot provide a determinate stan¬ 
dard of moral assessment. 

Thus stated, the argument is defective in many respects. For our pur¬ 
poses the most important defect is that it constructs a misleading com¬ 
parison between natural-rights and utilitarian moral theories. These two 
types of theories may be regarded as structural analogs, each par- 
titionable into base and superstructure. The moral base of a theory con¬ 
tains its basic principles; its superstructure contains those items (prin¬ 
ciples, rules, etc.) that are derived from its basic principles. The moral 
base of a natural-rights theory consists of some set of rights-principles. 
The moral base of a utilitarian theory consists of some principle of utili¬ 
ty. We must now distinguish between arguments to and arguments 
from a theory's moral base. Arguments to basic principles are attempts 
to show that the principles are correct or that acceptance of them is 
reasonable. Both rights-principles and principles of utility must be sup¬ 
ported by some such arguments if we are to have any reason to acknow¬ 
ledge them as a standard of moral assessment. The question whether a 
set of rights should serve as such a standard does not appear to be an 
empirical one, but neither does the question whether utility should 
serve as such a standard. Arguments from basic principles are attempts 
to show that the principles support conclusions about particular cases. 
Both rights-principles and principles of utility must support some such 
arguments if we are to be able to employ them as a standard of moral 
assessment. The question whether a particular law promotes the general 
welfare does appear to be an empirical one, but so does the question 
whether the law infringes a particular right. Appeals to rights as a stan¬ 
dard of moral assessment thus appear to be analogous in every respect 
to appeals to utility. 

Bentham's argument that appeals to natural rights, unlike appeals to 
utility, are undecidable does indeed confuse the separate issues of 
arguments to and arguments from basic principles. But the main point 
of his objection can be directed specifically at the former issue. Bentham 
could concede that once a determinate set of basic rights has been 
assumed then the question whether a particular law infringes any of 
these rights is decidable. Having conceded this, he could however con¬ 
tinue to maintain that arguments to a determinate set of basic rights are 
undecidable. And Bentham certainly believed that such arguments are 
undecidable, thus that there is no way of showing which set of rights 
should serve as the standard of moral assessment.26 The selection of any 
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particular set of rights is entirely arbitrary because rationally unsupport- 
able; the language of natural rights is “from the beginning to the end so 

much flat assertion."27 Bentham is of course committed to the additional 

claim that the selection of a particular principle of utility is not arbitrary 

because rationally supportable. We cannot decide here whether this 

claim is justified. But we can ask whether there are any special dif¬ 
ficulties involved in arguing to basic rights principles. 

At this point it will help to remind ourselves of the demand we are 

making of a moral theory. Our problem is the population explosion of 

rights-claims. This explosion can be controlled only by a determinate 
standard that will enable us to distinguish between justified and unjus¬ 

tified claims, and thus between authentic and inauthentic rights. Such 

a standard can in turn be supplied only by a moral theory. Thus any 

moral theory that makes room for rights-any rights-theory-must pro¬ 

vide the needed standard. A rights-theory will authenticate all and only 

those rights that are derivable from its basic principles; those principles 
thus serve as its ultimate control over the proliferation of rights-claims. 

Two sorts of control are possible. Rights-claims are externally controlled 
if they are tested by means of basic principles that are not themselves 

rights-principles. In that case rights constitute a derivative but not a 
basic moral category. Rights-claims are internally controlled if they are 

tested by means of basic rights-principles. In that case rights constitute 
both a derivative and a basic moral category. 

A natural-rights theory is committed to the internal control of rights- 

claims by basic rights-principles. It is obvious that this strategy can suc¬ 
ceed only if there is in turn some control over the proliferation of basic 

rights-principles, thus some standard for distinguishing between 

authentic and inauthentic basic rights. Since these rights are basic they 
cannot be authenticated by any further, deeper moral principles. A 

natural-rights theory must therefore look beyond morality for a standard 
of authenticity for basic rights. 

A set of basic rights will supply a determinate standard for assessing 
rights-claims only if it is itself determinate. What then is necessary for 

a set of rights to be determinate? For any right, moral or conventional, 

we may distinguish three dimensions. The first is the scope of the right— 
the class of beings who are holders of that right. As we have seen, once 

the background conditions for the existence of a right are in place, then 
its scope is determined by its criterion. The scope of a right has been 
completely specified when the class of individuals has been enumerated 

who are the exclusive holders of the right. The second dimension is''- 

the content of the right—what it is a right to do or to have done. On the 
classical conception a right is simply a claim or set of claims. On the 
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modern conception it is a bundle of liberties, claims, powers, and im¬ 
munities. In either case the content of a right has been completely 

specified when the contents of its constituent elements have been com¬ 

pletely specified. Finally, the third dimension is the strength of the 

right-its tendency to override or be overriden by competing moral con¬ 
siderations. The strength of a right has been completely specified when 

its weight has been given relative to every moral consideration with 

which it may compete. 
A right is determinate only when its scope, content, and strength 

have all been completely specified. A set of rights is determinate only 
when all of its members are determinate. Only a set of determinate basic 

rights can provide a determinate standard of authenticity for rights- 

claims. A natural-rights theory must look to nature to determine selec¬ 

tion of a set of basic rights. But it seems unlikely that nature is up to this 

task. We must be careful not to ask too much here. The ideal of arguing 

to some unique set of perfectly determinate rights is doubtless un¬ 

attainable. But if a theory is to rebut the charge of arbitrariness then it 

must determine at least the broad outlines of its rights, and it must also 

provide some procedure for settling their finer details, within reasonable 

limits of accuracy, when it is important for us to do so. The problem for 

a natural-rights theory is that appeals to nature are unlikely to satisfy 

even these minimal demands. 
An argument from nature to rights will move from empirical premises 

describing natural facts to rights-principles. The ambition of a natural- 

rights theory is to select that set of rights-principles that is most conso¬ 
nant with the natural facts. But which natural facts? To begin with, how 

do we decide whose nature is relevant? The answer within the natural- 

rights tradition has usually been human nature, but how can we know 
that only our nature is relevant before we know which beings have 

rights? How then can the scope of rights be determined by an appeal to 

nature? And if we do restrict our attention to human nature, which 

aspects of our nature are the relevant ones? We are beings capable of 
choice —do we therefore have a right to be free? We are also beings with 

subsistence needs-do we therefore have a right to the necessaries of 

life? If we have both rights, how does our nature determine which is to 
take precedence when they conflict?'How in general can we distinguish 

between the relevant and the irrelevant aspects of our nature without 

presupposing a particular outcome for the argument? The problem here 

is not that no arguments are possible from natural facts to rights. The 

problem is that too many such arguments are possible and that there 
seems no way to arbitrate among them by further appeals to the facts. 

But if this is so then nature underdetermines selection of a set of basic 
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rights and thus provides an ineffectual control over the proliferation of 
rights-principles. 

There is a general problem about arguments from nature to morality; 

such arguments are usually either inconclusive or circular. This is a 

problem that confronts any moral theory that accepts a realist epistemol¬ 

ogy. But the problem is particularly acute for arguments directly from 

nature to rights. Some moral categories, such as the good, appear to 

have a better fit with natural facts than do others. Deontic categories, 
such as duties, fit less well since their conceptual home is artificial rule 

systems. And rights, especially on the modern conception, fit least well 
of all since their complexity provides too many dimensions to be deter¬ 

mined by the facts. But that means that among moral theories that share 

a commitment to moral realism, natural-rights theories are the least like¬ 
ly to provide a determinate standard of authenticity for rights-claims. 

These appear to be the sorts of considerations that led Bentham to 
claim that the language of natural rights was “so much flat assertion." 
Like the conceptual challenge, the moral challenge is an impossibility 

argument. The conceptual argument attempted to show that no theory 
could be both right-based and realist. The moral argument has at¬ 

tempted to show that no theory that is both right-based and realist can 

yield a determinate standard for authenticating rights. Both arguments 

therefore converge on the same result: a rights-theory must give up 

either a right-based moral structure or a realist moral method (or both). 

4. Unnatural Rights 

The result of our discussion is paradoxical: the very theories that have 

taken rights most seriously are incapable of showing that rights should 

be taken seriously. Our purpose has been entirely negative, namely, to 

delete one category of theories from our list of potential rights-theories. 
The need remains for an independently plausible moral theory capable 
of yielding a standard of authenticity for rights. No attempt will be made 

here to enumerate all of the remaining candidates, but it is worth point¬ 
ing out why two of them appear to be particularly promising. 

We characterized a natural-rights theory as satisfying four conditions: 
it must contain rights, it must treat its rights as morally basic, it must 

provide a natural criterion for rights, and it must accept a realist moral 

epistemology. The first of these conditions must be satisfied by any 
rights-theory and the third must be satisfied by any adequate rights- 
theory, but no adequate theory can satisfy both the second and fourth. 
A rights-theory that violates the second condition will locate its rights 

at a derivative rather than a basic level in its moral structure. A rights- 
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theory that violates the fourth condition will ground rights by means of 

some nonrealist methodology. The two options are importantly dif¬ 

ferent. The first may leave intact the moral method of a natural-rights 

theory but clears rights out of its moral base. If we continue our earlier 
assumption, such a theory must populate its moral base with duties, 

goods, or some combination of these. But natural duties are only 

marginally more intelligible or determinate than natural rights. The only 

viable option therefore is a theory whose moral base consists of some set 

of goods that serve as external controls over rights. A utilitarian rights- 
theory is one such theory, distinguished by the fact that the good to 

which it appeals is the maximization of collective utility. The second op¬ 

tion may leave intact the moral base of a natural-rights theory but it re¬ 

jects its moral method. In its place it adopts some nonrealist moral epis¬ 

temology whose central feature is that basic moral principles are not 

discovered but invented. A contractarian rights-theory is one such 

theory, distinguished by the fact that the method to which it appeals is 

a bargaining process among agents, each of whom is attempting to max¬ 

imize individual utility. 
Theories that ground rights in utility, individual or collective, are not 

the only alternatives that survive the demise of natural-rights theories. 

Furthermore, we cannot know in advance whether such theories will 

succeed in imposing effective controls on rights. But we do know in ad¬ 

vance that such theories possess resources that could enable them to 
avoid the difficulties that were fatal for natural-rights theories. To the ex¬ 

tent that utilitarian and contractarian moral theories are independently 
plausible, they merit further exploration as frameworks for moral rights. 
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Right-Based Moralities 
Joseph Raz 

Any moral theory allows for the existence of rights if it regards the in¬ 

terests of some individuals to be sufficient for holding others to be sub¬ 

ject to duties. Some writers on morality and politics have in recent years 

revived the Lockean tradition of regarding rights as the foundation of 

political morality or even of morality generally. R. M. Dworkin has sug¬ 

gested that 'political theories differ from one another . . . not simply in 

the particular goals, rights, and duties each sets out, but also in the way 

each connects the goals, rights, and duties it employs. ... It seems 
reasonable to suppose that any particular theory will give ultimate pride 

of place to just one of these concepts; it will take some overriding goal, 

or some set of fundamental rights, or some set of transcendent duties, 
as fundamental, and show other goals, rights, and duties as subordinate 

and derivative'.1 Dworkin expressed the view that political morality is 
right-based. J. L. Mackie, adopting this classification, applied it to moral 

theories generally and claimed that morality is right-based (or rather that 

we should invent one that is).2 

My purpose in this article is to suggest that morality is not right- 
based. I do not propose to urge the view that it is either duty-based or 

goal-based. My suggestion will be that among its fundamental precepts 

are to be found values, rights, and duties. I shall present considerations 

that tend to undermine the rights view of morality and, in combination, 

to support a pluralistic understanding of the foundation of morality. 

These considerations do not amount to proof. Some of them need not 
apply to all right-based moralities, and they all presuppose certain moral 

views for which I shall not argue here. 

We are to envisage a moral theory the fundamental principles of 
which state that certain individuals have certain rights. They are its fun- 
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damental principles for, first, their justification does not presuppose any 
other moral principles, and, secondly, all valid moral views derive from 

them (with the addition of premises that do not by themselves yield any 

moral conclusions). Is any moral theory of this kind valid? Or, if you 

prefer, does a correct or sound morality have this structure? To simplify 

the discussion I will endorse at once the humanistic principle which 

claims that the explanation and justification of the goodness or badness 
of anything derives ultimately from its contribution, actual or possible, 
to human life and its quality. 

Humanism, thus conceived, is not a moral theory. It merely sets a 
necessary condition to the acceptability of moral theories, a condition 
that can be satisfied by many different moral theories. Nor are all 

humanists committed to the view that all human life is of ultimate moral 
value. Their only commitment is that if some human life has no value 

or if some lives have more intrinsic value than others, this is in virtue 

of the quality of those lives. Our goal is, therefore, to examine the 

plausibility of the view that morality is based on fundamental principles 
assigning rights to some or all human beings. 

1. Some Preliminary Doubts 

'X has a right' means that, other things being equal, an aspect of X's 

well-being (his or her interest) is a sufficient reason for holding some 

other person(s) to be under a duty. I have argued at some length for this 

conception of rights elsewhere.3 Though the definition differs from 

others in various respects, it is firmly placed within one major tradition 
of understanding rights that is often called the beneficiary view of 

rights. As such it seems congenial to a humanistic rights-based approach 

to morality. It would fit well with a view that regards the interests of 
people as the only ultimate value. The protection and promotion of such 

human interests through the rights of people could be said to be what 
morality is all about. 

But is it? The following sections will suggest that right-based 

moralities are impoverished moral theories and are unlikely to provide 
adequate foundation for an acceptable humanistic morality. The pur¬ 

pose of the present section is to introduce those critical reflections by ex¬ 
plaining the respects in which rights-based moralities could be con¬ 

sidered to be impoverished. They all stem from the fact that rights are 

the grounds of duties and nothing more. A right-based morality is a 
morality of rights and duties. Many moral views presuppose that there 

is more to morality than rights and duties and precepts that can be de¬ 

rived from them. Consider the following three examples in order to 
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illustrate the ways in which right-based moralities can be thought to be 

impoverished. 
(1) Though several moral philosophers use 'ought' and 'duty' inter¬ 

changeably, many moral views presuppose a distinction between what 

one ought to do and what it is one's duty to do. The common view is 
/that one ought to do that which one has a duty to do, but that one does 

"Soot always have a duty to do that which one ought. Thus, while I ought 
to allow my neighbor who locked himself out of his house to use my 

phone, I have no duty to do so. On the other hand, since I have prom¬ 
ised my neighbor to saw off this week a branch overhanging a corner 

in his garden, I have a duty to do so. It is sometimes supposed that the 

difference is simply that there is greater reason to do that which one has 

a duty to do than to do that which one ought but has no duty to do. If 

this were so, then the difference between ought and duty presents no 

difficulty to the rights-theorists, for they may claim that they merely use 
'duty' as equivalent to 'ought' and can use 'strong duty' as equivalent to 

the normal 'duty'. The two examples above refute the suggestion that 

the difference between one's duties and what one simply ought to do 

is in the weight of the supporting reason since there probably is more 
reason to let my locked-out neighbor use my phone than to saw off the 
branch this week rather than next week. This is so even if one takes ac¬ 

count of the harm my breaking my promise does to the reliability and 

credibility of promises between neighbors or in general. Duties are not 

reasons for action of a great weight. They are a special kind of require¬ 

ments for action.4 Right-based moralities consist of rights and those 

special requirements that we call duties. 
They do not allow for the moral significance of ordinary reasons for 

action. It is easy to see that this point is deeply embedded in our under¬ 
standing of rights and is not an arbitrary result of my definition of rights. 

Most people will agree, for example, that I ought to give other people 
information that it is in their interest to have. It is, however, generally 

thought that they have no right that I should do so and therefore that 

I have no duty to give them the information. Rights are tied to duties. 

Reasons for action that do not amount to duties escape the notice of a 

right-based morality. 
(2) A second respect in which right-based moralities are impoverished 

is in not allowing for the moral significance of supererogation. Acts are 

supererogatory if their performance is praiseworthy and yet it is not 
morally wrong to omit them. There is no obligation to act in a super¬ 

erogatory way. Indeed supererogation is identified with action beyond 

the call of duty.5 Right-based moralities cannot account for the nature of 

supererogation and its role in moral life. 
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(3) Finally, right-based moralities cannot allow intrinsic moral value 
to virtue and the pursuit of excellence. Again the reason is much the 
same as before. None of the commonly recognized virtues and morally 

significant forms of excellence consist in discharging one's duties or be¬ 
ing disposed to do so. Honesty is a virtue that is particularly closely tied 

to the duty not to deceive, yet even it is not exhausted by compliance 
with the duty. The exemplary honest person is one who does more than 
his duty to make sure that his behavior does not mislead others. He acts 

honestly out of certain motives; and he holds certain appropriate beliefs 

regarding interpersonal communications, beliefs that display them¬ 
selves in appropriate attitudes that he possesses. 

Rights-theorists may reply to all three examples that their views do 

not bar them from accommodating, in a derivative role, ordinary moral 
reasons for action, supererogation, and moral excellence in their moral 

theories. This is true, but is no reply to the objections, which are not that 

right-based theories cannot make room for these notions at all, but 

rather that they cannot allow them their true moral significance. Let me 
explain. 

Any moral theory that allows for the existence of duties must allow 

for the existence of reasons that are not duties. This is a result of the fact 
that rights and duties are not transitive regarding the means they re¬ 

quire. Reasons for action transfer their force to the means by which their 
realization is facilitated. If I have a reason to bring you a glass of water, 

then I have a reason to go to the kitchen to fetch a glass and fill it with 
water. But even if I have a duty to be in London at noon, it does not 

follow that I have a duty to take the ten o'clock train, even though it will 
bring me to London by noon.6 Rights are like duties in this respect. The 
fact that you have a right that I be in London at noon does not entail 

that you have a right that I shall take the ten o'clock train. Needless to 

say, one has reason to take steps to discharge one's duties. Therefore, 
any moral theory that allows for the existence of duties must allow for 

the existence of ordinary reasons for duty-holders to take action to 

discharge their duties. Right-based theories allow for ordinary moral 
reasons of a derivative kind. This does not however avoid the objec¬ 

tions, which are that ordinary reasons are no less important and central 
to moral thinking than duties. 

Similarly with virtue. Right-based theories can regard the cultivation 
of certain dispositions as instrumentally valuable if they predispose in¬ 

dividuals to do their duty. They may even approve of individuals' cul¬ 

tivating such dispositions for what they erroneously believe is their in¬ 

trinsic value. But right-based theories (like utilitarian theories) cannot 
allow personal characteristics that are virtuous or morally praiseworthy 
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to be judged intrinsically desirable and cultivated for their own sake. It 

is less clear to me what room there might be for supererogation within 

right-based theories. They can allow for a near relation, that is, a special 

category of duties performance of which requires exceptional personal 

qualities such that their performance deserves praise and failure to 

discharge them, though wrong, is excusable. Despite this palliative, the 
objection remains that supererogation in its proper sense, which in¬ 

volves action beyond the call of duty, is not recognized in right-based 

theories. 
The preceding discussion was meant to illustrate and explain the 

ways in which right-based theories are impoverished. It has not estab¬ 
lished that the impoverishment involves any real moral loss. To show 

that is the aim of the rest of this article. 

2. Rights and Individualism 

Right-based moral theories are usually individualistic moral theories. 

There is as little agreement about the sense in which a moral outlook is 

or is not a form of individualism as there is on the sense of any other 
'-ism'. My explanation of moral individualism is therefore necessarily 

stipulative in part. My hope is that it captures an important element 
traditionally associated with individualism and a most important dif¬ 

ference between humanistic moralities.7 A moral theory will be said to 

be individualistic if it is a humanistic morality that does not recognize 

any intrinsic value in any collective good. In other words, individualistic 

moralities are humanistic moralities which hold that collective goods 

have instrumental value only. 
Before we explore the connection between right-based theories and 

individualism, a few further remarks on the nature of moral in¬ 
dividualism will be in order. A good is a public good in a certain society 

if and only if the distribution of its benefits in that society is not subject 

to voluntary control by anyone other than each potential beneficiary 
controlling his share of the benefits. I shall distinguish between con¬ 

tingent and inherent public goods.8 Water supply in a certain town may 
be a public good if the water pipe network does not allow for the switch¬ 

ing off of individual households. But it is only contingently a public 

good, as it is possible to change the supply system to enable control over 
distribution. Clean air is similarly a contingent public good. In this case 

we do not have the technology to control air distribution. But the limita¬ 

tion of our technological ability in this respect is only a contingent one. 
General beneficial features of a society are inherently public goods. 

It is a public good, and inherently one that this society is a tolerant socie- 
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ty, that it is an educated society, that it is infused with a sense of respect 

for human beings, etc. Living in a society with these characteristics is 
generally of benefit to individuals. These benefits are not to be confused 

with the benefit of having friends or acquaintances who are tolerant, 
educated, etc. One's friends can voluntarily control the distribution of 
the benefits of their friendship. The benefits I have in mind are the more 

diffuse ones deriving from the general character of the society to which 

one belongs. Different people benefit from the good qualities of the 

society to different degrees. But the degree to which they benefit 

depends on their character, interests, and dispositions, and cannot be 

directly controlled by others. (Usually they themselves have only partial 

and imperfect control over these factors.) Naturally one can exclude in¬ 
dividuals from benefiting from such goods by excluding them from the 

society to which they pertain. But that does not affect the character of 

the goods as public goods that depend on nonexclusivity of enjoyment 

among members of the society in which they are public goods. I shall 
call inherent public goods 'collective goods'. 

For obvious reasons economists have concerned themselves mostly 
with contingent public goods and those are mostly only of instrumental 
value: Clean air is important for one's health, and so on. If any public 

goods are intrinsically valuable, then some of the collective goods are 

the most likely candidates. Commitment to a humanistic morality, 
however, often inclines people to believe that even collective goods can 

only be instrumentally valuable. Living in a tolerant society, for exam¬ 
ple, is thought good because it spares one the pain of petty-minded 

social persecution and the fear of it, and enables one to have a happier 

life by enabling one to develop freely one's inclinations and tastes. To 

suggest otherwise, to suggest that living in a tolerant society is good in¬ 
dependently of its consequences, that it is intrinsically good, is, in their 

opinion, to reject humanism; for it amounts to asserting the intrinsic 
value of something that is not human life or its quality. 

To understand why such misgivings are misplaced and to explain 

why humanism is compatible with holding some collective goods to be 
intrinsically valuable, a brief sketch of a few more distinctions may 

prove helpful. Something is instrumentally good if its value derives 

from the value of its consequences or from the fact that it makes certain 
consequences more likely, or that it can contribute to producing certain 

consequences. Something is intrinsically good or valuable if it is 
valuable independently of the value of its actual or probable conse¬ 
quences, and not on account of any consequences it can be used to pro¬ 

duce or of consequences to the production of which it can contribute. 
We need to distinguish among the intrinsically valuable things three dif- 
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ferent categories: those things are valuable in themselves or valuable per 

se if their existence is valuable irrespective of what else exists. Things are 
constituent goods if they are elements of what is good in itself which 

contribute to its value, that is, elements but for which a situation that 

is good in itself would be less valuable. Both goods in themselves and 

constituent goods are intrinsically good. So are ultimate goods or 

values. The aspects of a good in itself which are of ultimate value are 
those that explain and justify the judgment that it is good in itself, and 

which are such that their own value need not be explained or be justified 
by reference to other values. The relation of ultimate values to intrinsic 

values that are not ultimate is an explanatory or justificatory one. 

Ultimate values are referred to in explaining the value of nonultimate 

goods. 
I hope that consideration of the following example will help explain 

these distinctions and show that humanism is compatible with the view 

that collective goods have intrinsic value. Consider the value of works 

of art. I mean their value not to their creators, but to their public. No 

doubt their value is many-sided. Owning works of art could be a sound 

investment, studying them could be a way of acquiring prestige, or 

knowledge of human psychology, and so on almost indefinitely. 

However, let us concentrate exclusively on their value to their public as 

works of art (rather than as a means of acquiring prestige or knowledge, 

etc.). One view of their value holds it to be intrinsic. Watching and con¬ 
templating works of art are valuable activities and a life that includes 

them is enriched because of them. If the life thus enriched is intrinsically 
good, then the existence of works of art is equally an intrinsic good. It 

is a constituent of the good that is a life including the experiencing of 

works of art. Let me refer to such a life as a life with art. The point is 
of course that one cannot experience works of art unless they exist. The 

value of the experience is in its being an experience of art. The ex¬ 
perience cannot be explained except by reference to a belief in the ex¬ 

istence of its object, and its value depends on that belief being true. On 

this view the existence of works of art is intrinsically valuable. 
Such a view is compatible with humanism since the explanation of 

the intrinsic value of art is in its relation to the quality of life with art. 
A life with art is a good in itself; the existence of works of art is a con¬ 
stituent good; and the quality of life with art that explains its value is 

the ultimate good. All three are intrinsic goods. 
The value of art is interpreted differently by classical utilitarians, who 

regard it as instrumentally valuable inasmuch as it may cause valuable 
sensations or emotions in an individual. The classical utilitarians inter¬ 

pret these sensations and emotions as capable of being caused in some 
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other way and therefore as only contingently connected with the works 
of art that are therefore merely instrumentally valuable. 

The existence of works of art is not a collective good. My aim so far 
has been to show that humanism is consistent with holding that not on¬ 

ly life and its quality are intrinsically valuable. Hence, regarding collec¬ 
tive goods as intrinsically valuable is compatible with a commitment to 

humanism. It is in principle also compatible with the view that morality 

is rights-based. Nevertheless right-based moral theories tend to be in¬ 

dividualistic and to deny the intrinsic value of collective goods. The 
reason is not far to seek. Consider collective goods such as living in a 

beautiful town, which is economically prosperous, and in a society 
tolerant and cultured. Living in such an environment is in the interest 

of each of the inhabitants: it is more agreeable to live in such a society, 

whatever one's personal circumstances, than to live in one that lacks 
these attributes. But the fact that it is in my interest to live in such a 

society is not normally considered sufficient to establish that I have a 

right to live in such a society. The common view is that my interest that 
my society shall be of this character is a reason to develop it in such a 

direction, but that the existence of such a reason is not enough to show 
that I have a right that my society shall have this character. This is ex¬ 

plicable on the definition of rights offered above, according to which a 
right is a sufficient ground for holding another to have a duty. It is the 

common view that my interest in living in a prosperous, cultured, and 
tolerant society and in a beautiful environment is not enough to impose 

a duty on anyone to make my society and environment so. It does not 
follow that no one has such duties. I am inclined to say that the govern¬ 

ment has a duty to achieve all those goals or at least to try to do so. But 
its duty is not grounded in my interest alone. It is based on my interest 

and on the interests of everyone else, together with the fact that govern¬ 

ments are special institutions whose proper functions and (normative) 
powers are limited. 

Nothing in this section shows that right-based moralities must be in¬ 

dividualistic. But its argument explains that it is not accidental that right- 

based theories have been and are likely to be individualistic. Given some 

widely accepted views of the kinds of consideration that establish one 

person's duty to another, it is unlikely that individuals have basic rights 
to collective goods. If, for example, others' duty to me is confined to not 

violating my integrity as a person and to providing me with basic needs, 
then I have no right to collective goods as my interest in them is not 

among my basic needs for survival. Generally, since the maintenance of 
a collective good affects the life and imposes constraints on the activities 
of the bulk of the population, it is difficult to imagine a successful argu- 
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merit imposing a duty to provide a collective good that is based on the 

interest of one individual. 

3. Autonomy and Rights 

Is there anything wrong with moral individualism? Are any collective 

goods intrinsically desirable? I will suggest that some collective goods 
are intrinsically desirable if personal autonomy is intrinsically desirable. 

If this is so, then right-based theories cannot account for the desirability 
of autonomy. This conclusion is of great interest to the contemporary 

debate, since some rights-theories tend to emphasize the importance 
and value of personal autonomy. J. L. Mackie, for example, suggests 

that the fundamental right is, roughly speaking, a right to liberty: 'If we 

assume that, from the point of view of the morality we are constructing, 
what matters in human life is activity, but diverse activities determined 

by successive choices, we shall . . . take as central the right of persons 

progressively to choose how they shall live'.9 Though he does not ex¬ 
plicitly refer to autonomy, he seems to regard his invented morality as 

right-based because he maintains that only a right-based morality can 

express the fundamental value of autonomy. D. A. J. Richards, though 
not committed to the view that morality is right-based, seems to think 

that our concern for person autonomy requires a commitment to at least 

some fundamental rights.10 Exploring the relations between the ideal of 
personal autonomy and the rights protecting personal autonomy is of 

interest for all those who care about personal autonomy, whether or not 

they are inclined to endorse the view that morality is right-based. 

For the purpose of the present argument only one aspect of the ideal 
of personal autonomy need concern us.11 An autonomous person is one 

who is the author of his own life. His life is his own making. The 

autonomous person's life is marked not only by what it is, but also by 
what it might have been and by the way it became what it is. A person 

is autonomous only if he has a variety of acceptable options available for 

him to choose from and his life became as it is through his choice of 
some of these options. A person who has never had any significant 

choice, or was not aware of it, or never exercised choice in significant 

matters but simply drifted through life, is not an autonomous person. 
It should be clear from these observations that autonomy is here con¬ 

strued as a kind of achievement. To this sense of autonomy corresponds 

another, according to which autonomy is the capacity to achieve the 

autonomous life. In this sense a person is autonomous if he can become 

the author of his own life, that is, if he can be autonomous in the first 

and primary sense. By the second sense of autonomy a person is auton- 
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omous if the conditions of autonomous life obtain. Those are partly to 
do with the state of the individual concerned (that he is of sound mind, 

capable of rational thought and action, etc.) and partly to do with the 
circumstances of his life (especially that he has a sufficient number of 

significant options available to him at different stages of his life). 

This distinction between an autonomous life as an achievement and 
a capacity for autonomy that is its precondition would not look quite the 

same to a supporter of a rights view of autonomy. He cannot claim that 

rights are justified because they protect autonomy. This would be to 

justify them instrumentally. He has to maintain that autonomy is con¬ 

stituted of rights and nothing else: the autonomous life is a life within 

unviolated rights. Unviolated rights create or protect opportunities. 
What one makes of them is left undetermined by the sheer existence of 
the rights. Therefore in terms of my distinction this would be to main¬ 
tain that a capacity for autonomy guarantees that one's life is autono¬ 
mous, that is, that no use or neglect of that capacity can make the life 

of those who have it more or less autonomous. There are serious objec¬ 

tions to this view. But none of my arguments here depends on maintain¬ 
ing that autonomy is more than the life of a person with a certain 
capacity. 

If having an autonomous life is an ultimate value, then having a suffi¬ 

cient number of acceptable alternative options is of intrinsic value, for 

it is constitutive of an autonomous life that it is lived in circumstances 
in which acceptable alternatives are present. The alternatives must be 

acceptable if the life is autonomous. A person whose every major deci¬ 

sion was coerced, extracted from him by threats to his life or that of his 

children, has not had an autonomous life. Similar considerations apply 

to a person who has spent his whole life fighting starvation and disease, 
and has had no opportunity to accomplish anything other than to stay 

alive (imagine a person abandoned defenseless on an uninhabited island 

infested with deadly insects, where food is very scarce, and who just 
managed to stay alive). I shall not try to analyze what choices are accep¬ 

table. All that concerns us is that the ideal of personal autonomy (whose 
realization is clearly a matter of degree) requires not merely the presence 
of options but of acceptable ones. 

The existence of many options consists in part in the existence of cer¬ 
tain social conditions. One cannot have an option to be a barrister, a 

surgeon, or a psychiatrist in a society in which those professions, and 
the institutions their existence presupposes, do not exist. While this will 
be readily acknowledged, it is sometimes overlooked that the same is 
true of the options of being an architect or of getting married. It is true 
that one need not live in a society at all to design buildings regularly or 
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to cohabit with another person. But doing so is not the same as being an 
architect or being married. An architect is one who belongs to a socially 

recognized profession. In many countries an homosexual can cohabit 

with, but cannot be married to his homosexual partner, since to be mar¬ 

ried is to partake of a socially (and legally) recognized and regulated type 
of relationship. Homosexuals cannot do that if their society does not 

recognize and regulate a pattern of relationship that could apply to them. 

They can imitate some other recognized relationships. But essentially 

they have to develop their relations as they go along and do not have the 

option of benefiting from existing social frameworks. 
At least some of the social conditions that constitute such options are 

collective goods. The existence of a society with a legal profession or 
with recognized homosexual marriages is a collective good, for the dis¬ 

tribution of its benefits is not voluntarily controlled by anyone other 

than the potential beneficiary. In a society in which such opportunities 
exist and make it possible for individuals to have autonomous life, their 

existence is intrinsically valuable. The ideal of personal autonomy en¬ 

tails, therefore, that collective goods are at least sometimes intrinsically 
valuable. I think that it entails much more than that. Commonly ac¬ 

cepted views about humans as essentially social animals and equally 

common views about which options are worthwhile in life (for it is a 

condition of a life being autonomous that the available options include 

an adequate range of worthy opportunities) yield the conclusion that 

many collective goods are intrinsically good. At the very least, living in 

a society, which is a collective good, is on this view intrinsically good. 

What conclusions is one to draw from these reflections (assuming 

they are sound) concerning the relation between rights and autonomy? 

In a way the most important one is that the ideal of personal autonomy 
is incompatible with moral individualism. Some may proceed to claim 

that morality is nevertheless right-based, but that since one of the fun¬ 
damental rights is a right to autonomy it follows that there are rights to 

collective goods. Others may resist the idea that I have a right that my 

society shall continue to exist, and a right that it shall have architects and 
surgeons and monogamous marriages. My interest in being autono¬ 

mous shows that it is in my interest to live in a society in which all those 
and many other options are available. But it is not enough by itself to 

justify holding others to be duty bound to make sure that my society 
shall offer all these options. Given that the existence of these options is 

intrinsically valuable, they would conclude that morality includes fun¬ 

damental values or ideals as well as fundamental rights. 
It is inevitable that the existence or absence of collective goods affects 

the lives of many individuals. This makes it unlikely that a successful 



RIGHT-BASED MORALITIES □ 53 

argument can be found to establish an individual's right to a collective 
good. It also helps explain why writers who belong to the rights tradi¬ 

tion regard fundamental human rights as including rights to individu¬ 
ated goods only. Yassir Arafat, being a Palestinian, has an interest in 

Palestinian self-determination. Furthermore, it is his interest, in com¬ 

bination with that of other Palestinians, which justifies the claim that 
there is a right to the self-determination of the Palestinian people. But 

because the right rests on the interests of many and because Arafat's in¬ 
terest by itself does not justify it, it is not his right, but the right of the 

Palestinian people as a group. It is important to realize that there need 

not be an actual conflict of interests to establish the insufficiency of an 

individual's interest as a foundation of an individual right to a collective 

good. Palestinian self-determination may be against the interests of 

some Israelis and Jordanians. The preservation of the historical and 

aesthetic character of Oxford may happen not to conflict with anyone's 
interest. Even if that is so I do not have a right to this result, despite my 

undoubted strong interest in it. The reason is plain. A right is a ground 

for a duty of another. A duty exists only if it would defeat certain con¬ 

flicting considerations, were they to exist. The absence of actual conflict 
is not enough to justify a claim of a right. For this reason one may indeed 

be doubtful of the possibility of a justification for a fundamental in¬ 
dividual right to a collective good. Given the intrinsic desirability of 

some collective goods, it is reasonable to conclude that morality is not 
right-based. 

I will not consider the possibility that there are fundamental collective 
or group rights. A collective right exists when the following three condi¬ 
tions are met: first, it exists because the interests of human beings justify 

holding some person(s) to be subject to a duty. Secondly, the interests 

in question are the interests of individuals as members of a group in a 
public good and the right is a right to that public good because it serves 

their interest as members of the group. Thirdly, the interest of no single 

member of that group in that public good is sufficient by itself to justify 
holding another person to be subject to a duty. 

The first condition is required for collective rights to be consistent 

with humanism. The other two conditions distinguish a collective right 

from a set of individual rights. The most frequently invoked collective 
right, the right to self-determination, exemplifies the three features. It 

is valued because of the contribution of self-determination to the well¬ 
being of individual members of the oppressed group. Self-determina¬ 
tion is not merely a public good but a collective one. Finally, though 

many individual members of the group have an interest in the self-deter¬ 
mination of their group, the interest of any one of them is an inadequate 
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ground for holding others to be duty bound to satisfy that interest. The 

right rests on the cumulative interests of many individuals. (This ex¬ 

plains why though the existence of the right does not depend on the size 

of the group, its weight or strength does.) 
The same features are displayed by other collective rights. Consider, 

for example, the right of the British public to know how Britain was led 
into the Falkland War. It is a right for information to be made public, and 

therefore for a public good. It is held to be a collective right by those who 

think that it cannot be justified just on the basis of the interests of a 
single member of the public, but that it can be justified on the ground 

that the interests of many are at stake. 
If this is so, then though a right-based morality including fundamen¬ 

tal collective rights is richer than one that does not include them, it is 

still open to all the objections made in the text. 
More important is the conclusion that if autonomy is an ultimate 

value, then it affects wide-ranging aspects of social practices and institu¬ 
tions. It would be wrong to postulate a right against coercion, for exam¬ 

ple, as a right to autonomy and to claim that it defeats, because of its 

importance, all, or almost all, other considerations. Many rights con¬ 

tribute to making autonomy possible, but no short list of concrete rights 

is sufficient for this purpose. Almost all major social decisions and many 

of the considerations both for and against each one of them bear on the 

possibility of personal autonomy, either instrumentally or inherently. If 

there is a right to autonomy, then its effect on political action and institu¬ 

tions is very different from what we are often led to believe. 

4. Rights and Duties 

The considerations advanced above are intended to suggest that apart 
from some rights, one finds other values at the foundations of morality. 

In passing I have referred to the possibility that governments have 
duties that do not derive from the rights of individual human beings. 

The possibility that there are duties that do not correspond to any rights 

is allowed for by the definition of rights, and is generally acknowledged 

by legal and political theorists. Yet the view that such duties must 
ultimately derive from fundamental rights or at least be based on the in¬ 

terests of people other than those subject to the duties has become suffi¬ 
ciently widespread that it is important to explain why it is rational to ex¬ 

pect that there are fundamental moral duties that do not derive solely 

from the rights and interests of their potential beneficiaries, or that have 

no potential beneficiaries at all. I shall briefly discuss two cases purport¬ 
ing to show that some duties require noninstrumental justification, that 

is, that their existence is of intrinsic, even if not necessarily of ultimate. 
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value. The cases will also show that there are duties that do not derive 
from anyone's rights. 

Both cases are designed to show how one particularly troublesome 

objection to the possibility of noninstrumental duties can be met. Let 

me, therefore, begin by stating the objection. Suppose it was said that 

people have a duty to behave in a certain way because failing to do so 

is wicked or just plain morally wrong. The claim may then be made that 
that can be so only if there is some independent reason for objecting to 

that action. Otherwise there is no way of explaining why there is a duty 
to behave in this way rather than in any other. It would seem to follow 
that if an action is wrong because it is a breach of duty, then there must 
be a reason (other than the fact that the action is wrong) to justify the 

existence of the duty. That reason is bound to be that the duty is 
necessary to avoid infringing someone's rights or to prevent harm or to 

refrain from jeopardizing some value. If so, then the duty is instrumen- 
tally justified. But how else can it be justified? In what way can the order 
of justification be reversed, justifying the duty not to act in a certain way 

by the wrongfulness of the action without proceeding to explain the 

wrongfulness of this action, rather than any other, by reference to the 

fact that it harms values or violates rights? 
A first step towards meeting the objection is to suggest that there 

might be an instrumental reason to act in that way but one that does not 

establish a duty so to act. The instrumental reason explains why it is a 

duty to act in this way rather than some other way. But as the in¬ 

strumental reason does not establish a duty, the existence of the duty 

is intrinsically valuable. The flaw with this argument, if that is what it 

is, is that its premises are compatible with another possibility as well, 
namely, that the duty is not justified. One has still to find some nonin¬ 

strumental justification that, added to the instrumental one, establishes 

the duty. Still the first step is helpful, since I believe that often the jus¬ 
tification of intrinsic duties includes an instrumental component.12 Let 

me now turn to my two cases of intrinsic duties. 
For the purposes of the first example I shall assume that there is a du¬ 

ty among friends that obliges a person to compensate his friend if his 
action harmed the friend, even though the harm was not caused 
through any fault of his. Normally our responsibility to make good harm 

we cause to others depends on fault or on special responsibility. Friends 
have a no-fault obligation to each other, though normally they do not 
have to provide full compensation. Evidently the fact that compensating 

someone is likely to benefit him is an instrumental reason for doing so. 
That reason is not enough to establish an obligation to compensate or 
else everyone would have an obligation to compensate everyone else for 

any loss or harm he causes. Yet this instrumental reason provides an 
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essential component in the noninstrumental justification of the duty to 

compensate friends for harm done to them. The other elements in the 

justification turn on the nature of friendship. Friendships entail a special 

concern for the welfare of the friend, concern for his welfare over and 

above the concern required of us towards other human beings generally. 
That concern manifests itself in many ways. But its expression is par¬ 

ticularly urgent when we are the cause of harm to our friends. The 

urgency is not because then their need is greatest—it may not be. Nor 
is it because their need is our fault—for it need not be. The duty to 

friends we are considering results from the natural cultural convention 

to regard unsolicited acts of compensation for harm one causes, even 

without fault, as particularly expressive of one's concern for the welfare 

of the compensated person (if he is one's friend or not). Because such 
action expresses concern and because friendship is in part the expres¬ 

sion of concern, one has a duty to compensate one's friend for harm 

caused. Since friendship consists in part in such duties, the existence of 

the duty is intrinsically justified if the desirability of friendship itself is, 

as I shall assume without argument, intrinsically justified. By recogniz¬ 

ing and respecting such duties towards another, as well as in other 
ways, one develops a friendship with another and by denying them one 

undermines or ends friendships.13 

For my second example imagine that I own a Van Gogh painting. I 

therefore have the right to destroy it. I have an instrumental reason not 

to do so. I can sell it for a large sum. Furthermore many would derive 
great pleasure and enrichment if they could watch it. But no one has a 

right that I shall not destroy the painting. Nevertheless, while I owe no 

one a duty to preserve the painting, I am under such a duty. The reason 
is that to destroy it and deny the duty is to do violence to art, and to 

show oneself blind to one of the values that gives life a meaning. The 

duty exists regardless of whether I profess to be a lover of art. If I do 
so profess, then to deny the duty is to compromise my integrity.14 But 

everyone has a duty of respect towards the values that give meaning to 

human life, even to those on which one's life does not depend for its 
meaning. The moral conception I am relying on here is similar to the one 

underlying the previous example. One's respect for values does to a 
degree consist in action expressing it. Where such action is particularly 

apt and urgent, there may be a duty that is then an intrinsic duty. 

One common objection to such a line of argument is that although it 

is true that one ought to compensate one's friends and to preserve 

works of art, there is no duty to do so. One ought to do so because of 

one's concern for one's friends and one's respect for art and not out of 
duty. But the objection that if one has a duty one should comply with 
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it because it is a duty is based on the wrong presupposition. One may 

well have a duty to do something because of one's concern for a friend 
or one's respect for art. 

5. Rights and Narrow Morality 

The examples I used to argue for the existence of intrinsic duties are 

unlikely to convince anyone who does not at least half wish to be per¬ 
suaded anyway. They presuppose not only controversial views that I 

did nothing to defend but also a way of analyzing them that is not 

without rivals. Even if my examples do not convince, I hope they make 
the view that there are intrinsic duties more plausible, and less absurd 

or irrational. Sometimes a moral theory gains conviction because it 
seems to be the only one that is coherently statable. Whichever view we 

accept we always gain by being able to see them as just one of several 

alternative moral outlooks of various degrees of acceptability. 
One objection that might be raised against the general way in which 

the argument about right-based theories was conducted is that it 

misinterprets the general nature of morality, or at least that it overlooks 
the fact that rights are supposed by their proponents to be the founda¬ 

tion of morality in the narrow sense.15 
Morality in the narrow sense is meant to include only all those prin¬ 

ciples that restrict the individual's pursuit of his personal goals and his 
advancement of his self-interest. It is not 'the art of life', that is, the 

precepts instructing people as to how to live and what makes for a suc¬ 

cessful, meaningful, and worthwhile life. It is clear that right-based 

moralities can only be moralities in the narrow sense. An individual's 

rights do not provide him with reasons for action (though if he can ex¬ 

pect his rights to be respected, they inform him of some of his oppor¬ 
tunities). It is implausible to assume that an individual can conduct his 

whole life on the basis of the sole motivation of respecting other people's 
rights. Nor is there any reason to commend such a mode of existence. 

It would be a life of total servitude to others. On the other hand, morali¬ 
ty in the narrow sense may be right-based. Rights do exactly what nar¬ 
row morality is supposed to do. They set limits to the individual's pur¬ 

suit of his own goals and interests. On the plausible assumption that the 
only valid grounds on which the free pursuit by people of their own 
lives can be restricted are the needs, interests, and preferences of other 
people, it becomes plausible to regard (narrow) morality as right-based. 

We have reached here one of the fundamental divides between the 
right-based views and the outlook that informs all the preceding objec¬ 

tions to the thought that morality is right-based. There is a fundamental 
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objection to the very notion of morality in the narrow sense. Of course 

one may for convenience of exposition or other superficial purposes hive 
off any aspect of morality and discuss some of its problems separately. 

There can be no objection to that. The objection is to the notion that 

there is such a division at a fundamental level, that one can divide one's 

principles of action into those concerned with one's own personal goals 
and those concerned with others, in such a way that the principles are 

independent of each other. The mistake is to think that one can identify, 

say, the rights of others, while being completely ignorant of what values 
make a life meaningful and satisfying, and what personal goals one has 

in life. Conversely, it is also a mistake to think that one can understand 

the values that can give a meaning to life, and can have personal goals 

and ideals, while remaining ignorant of one's duties to others. There is 

no doubt a mutual independence at the superficial level. I need not 

decide whether to become a middle-distance runner or a professional 

chess player before I understand my obligation to others. But by the 

time that is the main remaining problem about the kind of life I would 

like to have, all the fundamental problems have already been settled. 
It may be best to approach my objection to the conception of a narrow 

morality from the examples discussed earlier in this article. My duty not 
to destroy the Van Gogh is appropriate for inclusion in narrow morality, 

for it is not based on my interests nor does it depend on the preservation 
of the painting being part of my personal goals. It can be seen as a poten¬ 

tial limitation on my freedom to pursue self-interest or personal desires. 

And yet I have suggested earlier that the duty is not exclusively based 
on the interests of others. Those would establish a reason not to destroy 

the painting, but not an obligation not to do so. There is no way of 

analyzing the respect due to art into two components, one representing 

a person's obligations to others concerning art, the other expressing the 
importance art has for his own personal tastes and interests. Consider 

a person who has no interest in the arts. Even he should respect them. 

Some will say that that requirement of respect is derived from the re¬ 

quirement to respect other persons, some of whom have an interest in 
art. But this is a partial and limited view. The general requirement of 

respecting art is one that people should regard not as a restriction on the 

pursuit of their personal goals, but as part of their general outlook on 

life. It is no mere internalization of a requirement based on the interests 
of others. It is part of the necessary process through which a person 

learns of the worthwhile options in life and through which he develops 

his own tastes and goals. It is also part of the process through which he 
relates to other people. It is crucial for the development of normal per¬ 

sonal relations that each person understands his own tastes and goals 
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in ways that relate them to other people's goals and tastes. He must 

regard his own goals and tastes as valuable because they exemplify 
universal values or values that form part of a mosaic which in its entirety 

makes for valuable social life. He must, if he is to be capable of personal 

relations, find room for other people's values within that scheme. If I 
recognize an obligation to preserve the Van Gogh, this is because I ex¬ 

press thereby my recognition of the value of art and through doing so 

I have come to recognize some of the worthwhile options on which, 
even though I did not pursue them, my autonomy depends. By recog¬ 
nizing that very same value I also create the possibility of creating per¬ 
sonal relations with other people, for those depend at the deepest level, 

on a sharing of values. 
Personal relations, on which we have just touched, are another area 

in which the boundary between morality in the narrow and wide senses 

is invisible. Personal friendships, marital relations, one's loyalty and 
sense of pride in one's workplace or one's country are among the most 

valuable and rewarding aspects of many people's lives. Such relations 
are culturally determined forms of human interaction, and it is through 

learning their value that one acquires a sense both of the possibilities of 
one's own life and of one's obligations to others. The two are aspects of 

one and the same conception of value. Consider one's sense of belong¬ 

ing to a certain country as a factor determining one's sense of identity 

and consider one's sense of belonging to a country as requiring sacrifices 

in the interests of others. I do not deny that at times the two elements 
are separate. At times the obligation to one's country clearly conflicts 

with one's interests. In normal circumstances, however, one's relations 
to one's country help to shape one's interests, tastes, and goals. At all 

times one's obligations to one's country come from the same source. 
Whether they are perceived as restrictions on one's freedom or as deter¬ 

mining one's identity and interests, they defy the division of morality 

into wide and narrow components. 
We have come full circle to a consideration of the intrinsic value of 

some collective goods. If collective goods such as membership in a socie¬ 
ty are intrinsically valuable, then it is to be expected that they provide 

the source both of personal goals and of obligations to others. The con¬ 
frontational view of morality that pitches a person's own interests and 

goals as not only occasionally in conflict with his obligations to others, 
but as deriving from independent and fundamentally different sources 

is essentially an individualistic conception*My objections to the view 

that morality is right-based derive from a sense of the inadequacy of the 
conception of morality in the narrow sense, which itself is a reflection 

of the rejection of moral individualism. 
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Act-Utilitarianism, 
Consequentialism, and 
Moral Rights 
R. G. Frey 

Claims to moral rights abound. In the United States today, one interest 
group after another has discovered that what it seeks is its of right. 
Thus, women's rights, children's rights, welfare rights, gay rights, 
animal rights, environmental rights, and much else have appeared on 
the scene. Declarations of human rights have become common, and 
such things as a minimum income, a job, and housing are now widely 
ceded us as of right. Such declarations often now are used to assist cer¬ 
tain groups: homosexuals now appeal to some human right to freedom 
of sexual expression in order to object to certain pieces of legislation; 
political conservatives now appeal to some human right, for example, 
to religious freedom in order to make a case for the reintroduction of 
prayer into the public schools; political liberals now regularly castigate 
governments for their violations of their citizens' human rights; and 
those who would like to see more done for the people of the Third 
World often now appeal to those people's moral or human right to sub¬ 
sistence, which, it is maintained, is held against us, our incomes, and 
food supplies. 

Even the most ardent rights-theorist must be somewhat dismayed as 
various interest groups race each other to convert their wants into 
rights, in order then to be able to demand their due and to place op¬ 
ponents on the defensive. To rights-skeptics, of course, this widespread 
indulgence of rights-claims will simply reinforce their doubts about 
moral rights, about how we are to distinguish between genuine and 
bogus rights-claims, and, as a result, about the fruitfulness of trying to 
discuss moral and social issues in terms of rights. 

Not surprisingly, the present enchantment with moral rights has led 
to (further) disenchantment with act-utilitarianism. Because of its pur¬ 
ported failure to cope with such rights, as their number has increased 
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prodigiously and as they have come to occupy a prominent place in 

much recent moral, legal, and social theorizing, act-utilitarianism has 
fallen (further) into disfavor. 

In a sense, of course, this is a familiar terrain. Even in the very recent 
past, first duties, then rules, then absolute prohibitions have been seen 

as the instrument of the act-utilitarian's demise, and moral rights appear 

to be the latest, currently most fashionable candidate for this role. There 
is, it would seem, a perpetual need to kill off act-utilitarianism; all that 

varies, from period to period, is the precise instrument of death. 

In the face of this widespread reliance upon alleged moral rights, 

act-utilitarians have not been unanimous in their response on how to 

deal with those rights; and it is this variation in response, and the move¬ 
ment towards a split-level ethical theory, that I want to discuss here.1 

I 

In its most general form, the argument for the rejection of act- 

utilitarianism on the basis of moral rights is this: (1) there are fundamen¬ 

tal, individual moral rights that are essential for the protection of per¬ 

sons; (2) act-utilitarianism cannot accommodate these rights; (3) 
therefore, act-utilitarianism is either an inadequate normative ethical 

theory or, more weakly, less adequate than one that can accommodate 

such rights. The argument is made specific, obviously, by formulating 
(1) and (2) around some (alleged) specific right, such as a right to life or 
to autonomy or to equal concern and respect. 

We can distinguish between two general sorts of act-utilitarian replies 
to this argument, depending upon whether it is (2) or (1) that draws the 

fire of the act-utilitarian. The former I shall call a reply in the spirit of 
Mill; the latter, a reply in the spirit of Bentham. 

The Spirit of Mill 

This is essentially a spirit of amenability and accommodation, and 

in the present context this spirit takes the form of trying to ground some 

scheme of individual moral rights in utility and so of purveying a utili¬ 
tarian theory of moral rights. The above argument turns out not to work, 

then, because (2) turns out not to be true;, it is not true that act-utilitari¬ 

ans cannot accommodate individual moral rights within their theories. 

The Spirit of Bentham 

This is a spirit of hostility and skepticism towards moral rights, in 
part the legacy of Bentham's treatment of natural rights and of the 
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absence in his work of anything approaching chapter 5 of Mill's Utilitari¬ 

anism.2 In this context, hostility and skepticism can take different forms. 

For example, one form they have taken in my own work3 is an attack 

on the claim that there is this or that moral right. 

I do not deny that there are, for example, legal or, more generally, in¬ 

stitutional rights; and if one wants to maintain that the law and social 

institutions generally can be and, perhaps typically, are regarded in a 
moral light, the I am perfectly happy to speak of these institutional 

rights as moral rights. But this is not what rights-theorists today typical¬ 

ly have in mind when they write of fundamental, individual moral 

rights. The point is not that, say, a right to life or to autonomy or to 
equal concern and respect is not typically regarded by them as an in¬ 
stitutional right. It is that the fundamental rights of the rights-theorist 

do not come into and go out of existence with this or that institution; 

rather, they antedate such institutions and serve as constraints on which 
institutions we should have. In the broad sense, in the sense of holding 

that there are preinstitutional moral rights, such theorists are natural- 
rights theorists. They are not all, however, natural-rights theorists in the 

narrow sense, since they do not all offer an account of the ground(s) of 

the rights they purvey in terms of (nature or) human nature. For in¬ 
stance, in Taking Rights Seriously, it is a tenet of Ronald Dworkin's posi¬ 

tion that our absolutely fundamental right to equal concern and respect 

is not brought into existence by community decision, social practice, or 
public legislation and survives contrary decisions, practices, legislation, 

and adjudication. Indeed, it constrains our decisions, practices, and 

legislation. But he does not ground this right in (nature or) human 

nature; rather, he simply affirms that it is 'fundamental and axiomatic'.4 

From it, from its positing, other dependent rights are derived. In short, 

this fundamental right, or this fundamental sense of a right, is a 

stipulated one. Whereas stipulation may enable it to evade the charge 
that it is nothing more than an alleged natural right in the narrow sense, 

stipulation is not something that will endear this or any right to skeptics. 
Actually, my position on moral rights has been two-pronged. On the 

one hand, I am skeptical whether there really are any specifically moral 

rights, and I have tried to argue for this thesis by probing and exposing 

the way such rights are typically put into existence. To me, the rampant 
use of stipulation, recommendation, intuition, self-evidence, obvious¬ 
ness, and appeals to natural law in order to ground rights is open to at¬ 

tack. On the other hand, and no less importantly, even supposing there 
are moral rights, I think they are superfluous, to and distracting from 
argument about substantive moral issues. I have tried to argue for three 

theses in these regards. First, rights do not have a fundamental role to 
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play in ethics; they are superfluous, in the face of a fully developed 

theory of right and wrong, which is all we need in order to decide how 
we will act. Second, we gain nothing in clarity, precision, and under¬ 

standing by trying to discuss moral issues in terms of rights, among 

other reasons, because we lack a method of arguing about them, certain¬ 

ly, with any degree of finality. Third, rights actually get in the way of 

the issues: our attention is diverted from the important business of 
working out principles of rightness and justification of treatment in 

cases of the sort at hand, to the wholly speculative tasks of making 
something of (competing) rights-claims, of their (often many) alleged 

grounds, and of the vast number of competing criteria for rights- 
possession currently on offer. 

In short, if we take theses of these sorts as illustrative of one possible 
Benthamite approach to moral rights, then the above anti-act-utilitarian 

argument turns out not to work, because (1) turns out to be objec¬ 

tionable; (claims to) moral rights are themselves suspect, and, accord¬ 
ingly, we have no reason to reject act-utilitarianism on their basis. 

For different reasons, then, the Millian and Benthamite approaches 
to rights both reject the argument from moral rights. But whereas one 

camp seeks to carve out space in its theories for some scheme of in¬ 
dividual moral rights, the other seems bent upon minimizing rights-talk 

in or eliminating rights-talk from ethics. In a word, natural allies are in 
conflict. 

Whatever my particular view of the merits of the Benthamite ap¬ 

proach to moral rights, I shall not argue it here, at least directly. Rather, 
I want to point to a problem at the center of the Millian approach, to the 

pressure this problem creates for the act-utilitarian seriously to com¬ 

plicate his theory, and to the particular form this complication seems 

likely to take, namely, a bifurcation in our moral thinking between 

theory and practice, with act-utilitarianism confined to the level of 
theory. 

II 

There is a problem at the very center of the Millian approach to rights: 

if Millians keep their rights away from their consequentialism, they will 

fail to be act-utilitarians; if they bring them into contact with their conse¬ 

quentialism, then the rights they incorporate into their theory are going 

to be pale shadows of full-blooded rights. 
By consequentialism, I understand the view that acts are right or 

wrong solely in virtue of their (actual) consequences. That is, I regard 
consequentialism—if one wants to distinguish, then act-consequen- 
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tialism-as a view about rightness, not about public choice; I take it to 

be an answer to the question 'What makes right acts right?' This view 

is the subject of many alleged (and some real) difficulties, among which 
some have wanted to include the charge that it betokens a corrupt mind; 

but I do not want to argue over this or other alleged difficulties here. 
One may be a consequentialist without being an act-utilitarian, as is 

the case with ethical egoists; one may be a utilitarian without being a 

consequentialist, as is the case with the various types of rule-utilitarians; 
but one may not be an act-utilitarian without being a consequentialist. 

Consequentialism is not the whole of act-utilitarianism, but it is an in¬ 
tegral part of it; and one cannot give up consequentialism without giv¬ 
ing up act-utilitarianism. 

The inclusion of consequentialism within his theory compels the 

act-utilitarian to treat moral rights, provided the case for there being 

some is made, in exactly the same way as he treats moral rules. The view 
that acts are right or wrong in virtue of their (actual) consequences is in¬ 

compatible with any view of moral rules or rights that allows them even 

partially to determine the rightness of acts. At bottom, act-utilitarianism 

is a conjunction of (i) consequentialism, (ii) some standard of intrinsic 

goodness—welfarist in character—by which to evaluate consequences, 

and (iii) a range component, to the effect that it is the consequences as 
affecting everyone that count towards determining rightness; and there 

is simply no provision in the theory as a theory of rightness for moral 

rules or rights to play a role in opposition to consequentialism. 

It does not follow, however, that an act-utilitarian cannot find some 
place in his theory for rules and rights. Indeed, in the case of rules, it 

is now usually agreed that he can argue for the inclusion in his theory 
of the very general rules of ordinary morality, on the ground that their 

utility, particularly in the face of general human weaknesses—such as 
succumbing to pressures, bias, and temptation—and of the possible lack 

of a clear view of acts' consequences, is far too high for them in practice 
to be easily set aside. Not easily set aside: when factors such as the above 

are absent or present only to a minimal degree, and when utilities so 
work out, the rules will be broken. Nevertheless, an act-utilitarian can 

concede these rules a role in moral thinking even if they play no role in 

his account of what makes right acts right. 
It should be apparent, however, that the role an act-utilitarian con¬ 

cedes rules and rights is restricted. It is not just that they do not make 
right or wrong the acts falling under them or that they are not absolutely 

immune to utility; two further matters are at issue. First, rules and rights 
do not figure at the most basic level of act-utilitarianism. At that level is 

to be found utility, or, more accurately, consequentialism, a standard of 
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intrinsic goodness for evaluating consequences, and the particular theo¬ 

ry's principle of utility (in which 'utility' is interpreted in the light of the 

theory's standard of goodness). Unlike rule-theorists or rights-theorists, 

for whom rules or rights are basic at the level of theory, act-utilitarians 

can have rules and rights in their theories only at levels above the basic. 
Second, while rules and rights, at the level of practice, are not unimpor¬ 

tant, their importance is a function of their utility, and their utility is a 

function of our human situation. That is, because of our human situa¬ 
tion, rules and rights acquire an importance in act-utilitarianism they 

otherwise would not have, and, indeed, do not have, if our particular 

situation is not characterized by or improves with respect to the factors 

noted earlier. 
Now the combination of these points makes of moral rights mere 

shadows of the rights of rights-theorists. To the rights-theorist, it is not 

finding a place in one's theory for individual moral rights but the place 
that is found for them that is crucial. On the other hand, to ground 

rights on the shifting sands of utility is to place them in jeopardy, since, 

under the right conditions, they would be set aside or violated. Possibly 

such conditions will obtain only infrequently; but that is a contingent af¬ 

fair, dependent upon how utilities fall out. And to rest the utility of 

rights on our human situation is obviously to make their utility subject 

to something that may well change. 

But this way of putting the matter does not go deep enough. The real 

point is this: this combination of the above factors makes moral rules 

and rights at best mere appendages to a theory of right and wrong. If 

moral rules and rights are not basic in the theory and so do not form part 

of the theory's account of what makes right acts right, they are dispen¬ 
sable. All that prevents this happening are the practicalities of our 

human situation, which can and often do alter. 

Rights that are theoretically nonbasic in a theory of rightness are what 
I shall call appendage rights, at least if we think, by way of contrast, in 

terms of the contemporary view of at least some moral/political rights as 

trumps. That is, I take the claim that some individual moral/political 
rights are trumps to be the claim that there are certain things that other 

individuals or groups may not do to one (e.g., in pursuit of the collective 

good), and what makes it wrong to behave in these ways is that such 
behavior infringes one or more of one's individual moral/political rights. 

The situation, then, is this: consequentialism prevents the act-utilitar¬ 

ian from allowing moral rights a hand in deciding the rightness of acts, 
but anything less than this will mean that the rights an act-utilitarian in¬ 

corporates into his theory will be theoretically nonbasic, appendage 

rights. 
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III 

The most obvious way an act-utilitarian might move to take rights 

seriously is in fact not of use to the Millian. For not just any attempt to 

incorporate a scheme of individual rights into an act-utilitarianism is a 

move in the Millian direction; to incorporate rights but to retain them 
as subject to consequentialism is a case in point. 

In Essays on Bentham, H. L. A. Hart ponders the question of why Ben¬ 

tham, the great apostle of utilitarianism, did not entertain a 'direct utili¬ 

tarian theory of non-legal rights',5 of why, that is, Bentham 'was not 

ready to accept a simple utilitarian theory of non-legal rights as 

something consistent with his adoption of an unqualified utilitari¬ 

anism'.6 What I want to stress, whatever the answer in Bentham's case, 
is that a directly consequentialist, utilitarian theory of nonlegal rights 

will still not make of such rights anything more than appendage rights. 

Consider some scheme of individual moral rights of the scope that is 
fashionable today: if this scheme possesses the gravity and centrality for 

moral/political life that its supporters declare, then the act-utilitarian 
may argue that it has a high acceptance-utility, and, in view of the 

seriousness with which many people invest such rights as protectors of 
important human concerns, generally a high observance-utility. These 

high acceptance- and observance-utilities, including the utility to be 
gained in fostering among people a feeling of personal security through 

possessing these rights, are going to be offset only by a very substantial 

amount of increased utility through infringing a right in the particular 

case; and the number of cases in which this occurs is likely to be few. 
The argument, then, seeks to bar infringements of rights in particular 

cases for, it seems clear, merely marginal increases in utility. 

The problem here, should the Millian act-utilitarian try to make use 
of this argument, is not the usually unsupported claim that cases in 

which rights can be infringed will be few (it is, after all, long, hard work 
to think through and calculate the utilities of a situation), but rather that 

the rights incorporated into the theory remain subject to consequen¬ 

tialism. All this argument does is make it more difficult for consequen¬ 

tialism, on a case-by-case basis, to override a right; it remains true that 
it is right to override rights if utility reaches the required magnitude and 
true as well that it is a purely contingent affair whether in a particular 

case utility reaches that magnitude. 
In fact, then, the Millian act-utilitarian is not helped by this argument, 

and any act-utilitarian who does make use of it, because rights remain 
subject to consequentialism, can have at best only appendage rights in 
his or her theory. And this is true, I want to emphasize, even if the 
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act-utilitarian were to accept one of the traditional ploys emphasized by 

G. E. Moore, such as that we will always give in to temptation or that 

we never command a clear view of acts' consequences, by which to 

argue that it would never be right to depart from rules or to infringe 

rights. For the truth is that even this Moorean position retains moral 
rules and rights as subject to consequentialism; all it does is to exploit 

some facet of our human situation in order to ground an empirical claim 

to the effect that we shall stand a better chance of maximizing utility 

under these conditions by adhering to the rules or rights. Even this move, 

then, even the move to exploit our human situation in order to have a 

scheme of rights that, because of that situation, never give way in the 

face of consequences is a move that does not solve the Millian's prob¬ 

lem. For rights remain appendage rights: consequences make acts right 

or wrong, and it is only because we sometimes or often have difficulty 

calculating these or calculating them in a detached manner, that we do 

not use, or are reluctant to use, consequences to make right infringe¬ 

ments of the rights. 

IV 

The traditional act-utilitarian ploy of finding additional sets of conse¬ 

quences by which to reduce the frequency of rule violations and right- 

infringements mislocates the problem. The problem is not what strength 
the rules or rights have —that is why use of the absolute I prima facie dis¬ 

tinction can be misleading in these contexts—but what role they have in 
a theory of rightness. In a consequentialist normative ethic, they appear 

to play no role in the theory's account of rightness; they are appendages 
to that theory, and not even that, if our human situation clears up in cer¬ 

tain specified respects. With this the case, a different strategy is required 

to deal with rights. 

Of course, it may be suggested that I am exaggerating the differences 

between consequentialist-based ethics and rights-based ethics; in par¬ 
ticular, it may be held that right-infringements can be included within 

consequentialist-based ethics by allowing such infringements to figure 

as part of an act's consequences.7 This, too, however, mislocates the 

problem, though in a way different from the issue of strength. Merely 

being able to include the infringement of rights within one's consequen¬ 
tialism does not show that the rights in question count for anything in 

their own right in the theory. To show this what one needs to show is 
not something about infringements but rather something about the 

status of rights. Specifically, it must be shown how, even within a 

consequentialism, rights can acquire a status that enables them to count 
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as factors for or against the rightness of some action, even though the 

act's consequences are plainly one way or the other. Nothing about the 
present suggestion shows that rights have this status. 

In order to show that a right is not a mere appendage right, that is, 

a mere appendage to a consequentialist account of rightness, it must be 

shown how the right counts in and of itself in favor of or against some 

action, quite independently of the consequences of adhering to or infring¬ 
ing the right. Rights must count in their own right, to be worthy of the 

name and to be other than appendage rights; in a directly consequen¬ 

tialist theory, they do not count in their own right in favor of or against 
the rightness of some act. Only consequences count. Accordingly, even 

if the infringement of a right can figure among an act's consequences, 
because it does not follow that the right counts in and of itself in favor 

of or against the rightness of the act in question, rights are not obviously 

other than appendage rights. Here, too, then, a different strategy is re¬ 
quired to deal with rights. 

It seems perfectly clear what this strategy in the end will be: it will 
consist in the Millian finding a way of keeping his consequentialism and 

his scheme of rights apart, a way that, I stress, must be consistent with 

his consequentialism and with the nonbasic character of rights in his 
theory. 

So far as I can see, there is only one way a Millian can move to achieve 

his ends under these constraints: he must radically complicate his 
theory by compartmentalizing our moral thinking, and assigning conse¬ 

quentialism and his scheme of individual rights to different compart¬ 

ments. I say this for two reasons. First, to urge the Millian to adopt, on 

act-utilitarian grounds, some scheme of rights that bars direct appeals 

to utility with respect to them will not, for the reason I have indicated, 
be of much use to him. Second, however, it also will not capture what 

the Millian actually wants. Such a move makes it appear as if what is 
at issue between the Benthamite and Millian is simply how many in¬ 

fringements of rights the act-utilitarian will justify, and this is to miss the 
point. It is not the number of infringements justfied but the fact that 
consequentialism can justify infringements at all that matters; for so 
long as it can justify infringements, act-utilitarianism will contain mere 

appendage rights. To avoid this, consequentialism and rights must be 
assigned different compartments so that they do not interact; it will then 
be true that consequentialism will not justify infringements of rights (ex¬ 

cept, if at all, at the limit of catastrophe), but this will have nothing to 
do with some worry about keeping the number of infringements small. 

Were this the central worry, then, as we have seen, an act-utilitarian 
such as Moore, who was prepared to have a scheme of rights in his 



70 □ R. G. FREY 

theory, might resort to the device of appealing to additional sets of 

utilities by which to make it more difficult to infringe a right on a par¬ 

ticular occasion. 
Now the sort of complication of act-utilitarianism that will have to oc¬ 

cur is at least clear in general outline; almost certainly, it will take the 

form of a distinction between theory and practice, with appeal to conse¬ 

quences occurring at the level of theory but not at the level of practice. 

But this per se is not enough; for, as we have seen, depending upon how 

the claim about practice and appeal to consequences is argued, a 

Moorean can have good reason for not appealing to consequences in the 

particular case, even though he remains a direct consequentialist. What 

must be added is that appeal to consequences is not appropriate at the 

level of practice, by which I mean that what it is right to do will not be 

determined by appeal to consequences in this case, even if there is 

nothing whatever to impede our assessment of them. And what will 

render appeal to consequences in the particular case inappropriate will 

almost certainly be the claim that utility will be maximized by foregoing 

case-by-case utilities. In this way, instead of a directly consequentialist 
act-utilitarianism, one will have generated an indirectly consequentialist 

one. 

V 

The best example of the sort of complication I have in mind—it is the 
best not only because of the detail with which it is worked out but also 

because of the originality, lucidity, and care with which it is devel¬ 

oped-is to be found in R. M. Hare's Moral Thinking.8 Hare distinguishes 
two levels of moral thinking, critical and intuitive, embraces act- 

utilitarianism at the critical level, and finds a place for substantive moral 

I rights at the intuitive level.9 For our purposes here, the crucial part of 

this split-level account of moral thinking is this: one uses act-utilitari- 

I anism at the critical level in order to select those guides at the intuitive 

level by which to conduct one's life; and the guides selected will be 

those whose general acceptance (Hare chooses between guides on the 

basis of their acceptance-utilities) will maximize utility. Thus, given that 

these guides have been selected with an eye to the situations we are like¬ 

ly to find ourselves in, action in accordance with them is likely to give 
us the best chance of doing the right, that is, optimific thing. 

At one level, then, we have act-utilitarian critical thinking; at another, 
guides for living selected by that thinking. If the guides selected take the 

form of principles, then most of our moral thinking at the intuitive level 
will take the form of trying to decide what it would be right to do, on 
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the basis of these principles. (Occasionally, to be sure, particularly when 

principles conflict, we are forced even in the practicalities of the situa¬ 
tion to do some critical thinking in order to decide what it would be right 

to do.) In other words, given the principles selected by act-utilitari¬ 
anism, what is right is what is in accordance with the principles; and if 

our principles at the intuitive level confer some rights upon us, then, 
unless we have a conflict of principles or are confronted with a situation 
our principles cannot readily deal with, an act is wrong if it infringes one 

of these rights. In this way, at the intuitive level, Hare's split-level ac¬ 
count of moral thinking is only indirectly consequentialist. 

Something like this Harean complication of act-utilitarianism can give 

the Millian what he wants over moral rights, namely, rights that are not 

appendage rights. On the split-level view, appeals to consequences and 
substantive moral rights occur at different levels; what is right at the in¬ 

tuitive level is determined by applying those principles selected by act- 

utilitarianism at the critical level as giving us the best chance of maximiz¬ 
ing utility in the situations we are likely to encounter. 

Some people have queried whether Hare's two levels of moral think¬ 

ing can be kept entirely apart, that is, whether seepage will not occur 

between them; but I shall not bother with this issue here. Rather, I want 

to raise what for our purposes is a more pressing question: will conse- 
quentialists be attracted by the Harean complication to act-utilitari¬ 

anism? There are a great many strengths to Hare's account of moral 

thinking; but will consequentialists avail themselves of these strengths? 
I want to suggest that they might not, and for four reasons. 

VI 

Calculations of Global Utility 

Perhaps the strongest claim that Hare makes on behalf of the split- 
level thesis is that it deals effectively with the well-known clashes be¬ 
tween common opinion and act-utilitarianism, of which so much has 

been made. It deals effectively with them, it seems, because Hare's 

theory is only indirectly consequentialist. That is, he appeals to conse¬ 
quences at the theoretical or critical level, but at the practical level, on 

grounds of utility, he bars any extensive use of such an appeal. Since 

the guides he gives examples of in his book as selected by utility are 
much of a piece with ordinary morality, and since action in accordance 

with these guides is nearly always right because appeals to conse¬ 

quences have been effectively barred at the practical level, clashes with 
common opinion effectively disappear. 
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In the past, consequentialism/act-utilitarianism was differentiated 

from other theories by its results. What Hare has done is to construct 

an argument for act-utilitarianism that, in terms of what the agent does, 

more or less removes the sharp, distinctive results with which the 

theory has usually been identified and puts in their place results that 

more or less are in agreement with those of rival theorists. Indeed, on 

Hare's position, there is no reason in theory—I do not imply that Hare 

would be at all attracted to the following possibility in practice—why one 

cannot be an act-utilitarian at the critical level and something approach¬ 

ing a Kantian at the intuitive level; all that is required is that the guides 

selected by utility at the critical level be of Kantian character and of Kant¬ 

ian ferocity with respect to the appeal to consequences. And it may not 

be difficult to meet these requirements, if one plays up our inclination 

to bias and temptation, our weakness in the face of pressure, our inabili¬ 
ty to be detached and clearheaded in thinking through moral problems, 

our lack of complete factual information about the various alternatives 

open to us, our lack of a clear view of acts' consequences, etc. If one 

bears in mind that the thinking of which the split-level thesis is an ac¬ 

count is supposed to take place in a single agent, then one can see that 

Hare's account of moral psychology10 is going to have to be sufficiently 

flexible to allow the agent to be comfortable with this bifurcation in his 

moral thinking and the act-utilitarian/Kantian dichotomy that may issue 
from it. 

Now it seems to me that Hare's theory does not remove clashes with 

common opinion for the reason stated (viz., that the theory is indirectly 

consequentialist) and so for a reason uniquely to do with his split-level 

thesis; it removes clashes with common opinion, I think, because the 

guides he gives examples of as selected by act-utilitarian critical think¬ 
ing, for example, about keeping our promises and telling the truth," are 

of a piece with common morality. After all, nothing would have been 

gained by Hare's split-level theory, from the point of view of removing 
dashes with common opinion, if, though it barred consequentialist ap¬ 

peals at the intuitive level, the guides it selected at the critical level were 

of the order 'Always beggar your neighbor'. So, the central feature of 
Hare's accord with common opinion lies, I think, in his conviction that 

act-utilitarian critical thinking will throw up as guides at the intuitive 
level many, if not most, of those presently characteristic of common 
morality. Is this the case? 

The utilitarian calculations needed to establish the point would be 
long and hard; calculating utility is time-consuming and difficult work, 

even at the best times. What I want to stress, however, is that the 

demands Hare's theory lays upon us make such calculations even more 
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difficult to perform, so difficult, in fact, that I suspect we shall not have 

very much confidence in the claims made on the basis of those calcula¬ 
tions and so in the claim that this or that guide is the one that maximizes 
utility. 

Consider any case in which a reasonable amount of utility can be pro¬ 
duced through the agent doing other than what his relevant guide 

directs him to do: on the split-level approach, in which the agent is us¬ 

ing consequences or utility not as a means of deciding what it would be 

right to do, but rather as a means of selecting guides the application of 

which at the intuitive level determine what it would be right to do, the 

agent has to forego that particular dollop of utility. He does so in the 

name of overall utility; that is, when the agent uses consequences or 

utility as the means of selecting guides that, if accepted, will maximize 

utility overall, the agent has, in the name of overall utility, to forego the 

particular utility to be derived from doing other than the relevant guide 

directs. As cases mount in which a reasonable amount of utility can be 
gained through doing other than the guide directs, the agent has to con¬ 

tinue to foresake particular utilities on behalf of overall utility. The prob¬ 
lem is whether the act-utilitarian is really ever in a position to make this 
more global determination of utility. 

At some point, of course, it may occur to the agent that by adopting 

slightly different guides, ones that increase the incidence of direct ap¬ 
peal to acts' consequences but that still serve the role his initial guides 

were designed to serve, he can capture more of these case-by-case 

utilities while preserving overall utility more or less as it was. To re¬ 
spond that such guides would not in fact maximize utility is simply not 

something that can be pronounced upon in advance of actually doing 

the calculations. And this is the point: there is not one but many prin¬ 
ciples to choose from, and what we must do on the split-level approach 

is to select that principle with at least as high an acceptance-utility as any 

other. But to determine this is by no means an easy task, even if we 

leave aside the uninviting prospect of our having to determine it for one 

after another candidate for greater acceptance-utility. 
For example, does a principle of the form 'Keep promises' have a 

greater acceptance-utility than one of the form 'Keep important prom¬ 
ises'? One can see how the issue is joined: if the determination of impor¬ 

tance is left up to each of us, it is easy to see how disutility might ensue; 
if we are enjoined simply to keep promises, however, it is easy to see 
how disutility may ensue through overly rigorous observance of the 
principle. Disutility, then, might ensue on either principle. But will it? 
The question is asking us to estimate over the promise-keeping situa¬ 

tions we are likely to meet with, the difference in acceptance-utility be- 
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tween the two principles. But think of how complicated making such an 

estimate will be and of the numerous factors that may affect it. I must 
ask myself the question of whether, for all the types of promise-keeping 

situations I am likely to find myself in, the one principle or the other has 
the greater acceptance-utility. Again, I must ask myself the question of 

whether, for all the types of speaking situations I am likely to find 

myself in, the principle 'Tell the truth' has more or less acceptance-utility 

than the principle 'Tell the truth in important matters'. The number of 
speaking situations I find myself in daily, however, are vastly numerous 

and widely varied and the factors that affect them multifarious. So what 

am I to do? Am I to think of only a few types of situations in judging 
acceptance-utility? Then, however, I will not be able to affirm that one 

principle has greater overall acceptance-utility, since I will not have ex¬ 

amined all the types of speaking situations and all the types of contin¬ 

gencies that arise within them that I am likely to encounter. Or am I to 

think of all the types of speaking situations I am likely to be in, all the 

various principles that are on offer with respect to them, all the various 

factors that are likely to affect them, and so on? Then, however, there 

must be real doubt that I can do this, at least in a sense that does not 

put me in jeopardy of having my estimates of acceptance-utility amount 

to nothing more than guesses at acceptance-utility. And if estimating 

were to come down to guessing, it is by no means obvious that an 
act-utilitarian would pass up the particular utilities in the cases at hand. 

Notice how, if our not infrequent lack of a clear view of acts' conse¬ 

quences is played up, it will feed our worry about guessing. 
Notice, too, how the matter of confidence enters. It would seem far 

easier for me to estimate utilities in the particular case (I do not imply 
that this is itself an easy task) than it is for me to make the more global 

estimates of acceptance-utilities of different principles over cases of sorts 
I am likely to encounter. For this reason, I seem more likely to have 

greater confidence in my judgment in the particular case than in the 

broader, more global judgment. In other words, when I am told to for¬ 

sake the particular utilities of breaking the principle in this case because 
the principle overall maximizes utility for cases of this type, I will not 

have all that much confidence that the principle does maximize utility 

overall, unless I am capable of performing feats of utilitarian calculation 

that I am not simply licensed in assuming I can perform. And if I lack 
confidence in this regard, including less confidence than in my judg¬ 

ment of utilities in this case, am I likely as an act-utilitarian to pass up 

these case-by-case utilities? 
I must emphasize that the problem is not one of being able to say, on 

utilitarian grounds, that having some guide or other for cases of this sort 
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is obviously more utile than having no guide at all; a Benthamite or 
Moorean act-utilitarian, with rules of thumb, can say this. The problem 

is to be able to say, and with confidence, that this guide maximizes utili¬ 

ty overall for cases of this type. Whether we are reduced to guessing at 

acceptance-utilities, because of the pressure to take into account all the 

various contingencies, or reduced to not being able to determine greater 
overall acceptance-utility, because of pressure in the direction of taking 

into account no contingencies, we seem unlikely to have the requisite 

confidence. 
Nor does this problem disappear, the more we flesh out the Harean 

complication to act-utilitarianism. To give but a single example. Hare 

subscribes to a desire or preference account of utility, and this means 
that, in deciding among guides at the critical level on the basis of 
acceptance-utility, we are looking for guides that maximize the satisfac¬ 

tion of desires or preferences. This refers to everyone's desires and 

preferences; that is, what we are seeking are guides whose general ac¬ 
ceptance would enable us to maximize the satisfaction of the desires or 

preferences of those in and affected by the situation. To recall, we are 

not selecting guides for this case but for cases of this type, so feats of 
imagination—of contingencies, of people's desires and preferences, of 

all the desires and preferences of all those in and affected by situations 

of this sort —are once again required. It seems to me pressure will in¬ 
evitably move us in one of two directions, to judge acceptance-utility on 

the basis of relatively full knowledge of the above factors or to make this 

judgment on the basis of relatively incomplete knowledge of these fac¬ 

tors; and the problem set out above arises again. Put differently, 

utility-calculations on the Harean complication to act-utilitarianism 

either require us to know more than we are ever likely to know about 
factors that affect situations of that type, including different people's dif¬ 

ferent desires and preferences, or judgments of overall acceptance- 
utility are going to have to be made under conditions in which the 

danger exists that such judgments will degenerate into guesses. Either 

way, the issue of confidence is a real one. 
Finally, one might think to solve the problem by giving more narrow 

interpretations of the phrase 'situations of that type', that is, by breaking 

up types of acts into narrower types. If we start along this road, 
however, there are going to be vastly more principles for us to learn, 
master, and eventually deploy; and it is hard to believe either that a 
theory will be very usable in practice or that people will indeed max¬ 

imize utility through trying to wield some great number of principles. 

The more types of acts broken up into narrower types, and the more 
narrow the types into which they are broken, the more acute these dif- 
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ficulties become. Nor must we overlook the possibility that rather fre¬ 
quent clashes with common opinion will begin to arise again, as many 

more principles, selected by act-utilitarian thinking, are deployed at the 

intuitive level, and over narrower and much narrower types of acts. Cer¬ 

tainly, the assumption that all such principles, no matter how narrow 

the type of act in question, will be of a piece with common morality is 

a large one. In any event. Hare himself has shown in part one of his 
book the virtues for his theory of a small number of learnable, teachable 

principles; and the present suggestion, of breaking up types of acts into 
narrower types, seems likely to run afoul of his own position. 

In short, it is not clear to me either that act-utilitarian critical thinking 

will throw up those guides that eliminate clashes with common morality 

or that, even if it does, we shall have very much confidence in them, 

enough in any case for us to forego the particular utilities in the case at 

hand. 

VII 

Human Shortcomings 

There is a tension in Hare's split-level thesis between what we are 
capable of at the two levels, and this tension can lead to a particular 
result that may well affect whether the consequentialist will find the 

thesis attractive. 
At the intuitive level, except in the sorts of cases I noted earlier. Hare 

thinks we are far more likely to do the right, that is, optimific thing by 
foregoing act-utilitarian thinking. As we have seen, however, the reason 

for this is not simply lack of time; the sorts of things Hare further has 

in mind are our inclination to bias and temptation, our weakness in the 

face of pressures, our frequent inability to be detached and clearheaded, 

our lack of factual information, our lack of a clear view of acts' conse¬ 

quences, our tendency to emphasize our self-interest and self- 

importance or to exaggerate the effect of acts upon us, and so on. These 
sorts of considerations—let us call them human shortcomings—are 

deployed at the intuitive level to contend against our setting aside a 

principle on consequentialist grounds; that is, they are used by Hare to 

cast doubt upon the reliability of our utility-calculations in particular 

cases. 
There are, I think, three points (or three aspects of the same point) 

to be made in connection with this use of our human shortcomings. 

First, when we turn to more global utility-calculations at the critical 
level, either these same shortcomings are present or they are not. If they 
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are, then these more global utility-calculations are as unreliable as those 
in the particular case; if they are not, then what has happened to them? 

More time and a certain remoteness from the actual situation will not in 

themselves dispel (all) such shortcomings; if a person is prone to special 
pleading, exaggerated self-importance, temptation, or bias, more time 
and remoteness per se hardly seem likely to make a new man of him. 

True, more time and distance from the actual situation may mean that 
one will feel the intensity of pressures less; but it does not follow either 

that, in a period of calm reflection, such pressures have no intensity at 
all or that, even if they have less intensity, they still do not have great 

intensity. What intensity they have is likely to vary from person to per¬ 

son and to depend in part upon the character of the pressures being ex¬ 
erted upon the agent. Moreover, we must not overlook what quite often 

happens outside the pressure of the moment and in a period of calm 

reflection: in the case of a person who exaggerates the effect of acts upon 

himself, for example, calm and reflection not infrequently make matters 

worse, through feeding the person's worries, anxieties, and dark 
forebodings about the future. In short, if human shortcomings infect 

utility-calculations at the one level, why not at the other? 

Second, the assumption that all our human shortcomings have dis¬ 

appeared when we are doing our critical as opposed to intuitive thinking 

is simply implausible. If we do not assume this, however, our critical 
thinking is infected by our shortcomings, or, if this seems too strong, is 
at the very least rendered suspect or of doubtful reliability because of 

them. Either way, one of the central tasks Hare assigns critical thinking 
is in danger of slipping away from us. Critical thinking is supposed to 

assess our moral intuitions; it can do so, however, only if it is free of the 
effects of our human shortcomings, since, otherwise, it may, for exam¬ 
ple, be biased in favor of or against those intuitions. 

Interestingly, Hare nowhere in Moral Thinking denies that our human 

shortcomings continue to plague us at the critical level. Though this 

means that he does not implausibly assume that they have disappeared, 
it also means that our critical thinking can be distorted by them. This, 

then, makes it appear as if the central difference between intuitive and 
critical thinking is simply the degree of distortion our human shortcom¬ 

ings inject into each kind of thinking. If this is so, then we seem to be 
in the situation of having to check one kind of distorted thinking by 
means of another and of hoping that the degree of distortion in the latter 

kind of thinking is less than in the former. Whether this hope is well 

founded will, as I say, depend (at the very least) upon the suscep¬ 

tibilities of the person in question and upon the nature of the pressures 

exerted upon him. 
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Third, our human shortcomings reappear at the critical level (we 

hope in muted form); they inject or can inject distortion into our critical 

thinking; and the degree of distortion so injected may be considerable 

in some of us. Are we all, nevertheless, to do our own critical thinking?12 
If each of us is to do our own critical thinking, and if that thinking is 

suspect for the reason suggested, then we are effectively cut off from the 

rationale of our intuitions or principles at the intuitive or practical level. 
We are deprived of the theoretical or justificatory level at which our in¬ 

tuitions and principles are assessed and, in the appropriate sense, ra¬ 
tionalized. 

If each of us is not to do our own critical thinking, because not all of 
us can at the critical level achieve (relative) freedom from our human 

shortcomings, then those who have their critical thinking done for 

them—and it may be most of us —will be deprived of any rationale in 
themselves for the principles they wield and so for what they do at the 

intuitive level. They will be cut off from an understanding of the in¬ 

formed account of rightness and so from an understanding of the moral 

character of their own intuitions, principles, or conduct. They could be 
told what was right or wrong, but that is not the same thing. An elite 

among us would have been formed, as would a lesser class, and pater¬ 
nalism would be rife. 

If none of us is to do our own critical thinking, because none of us in 

fact achieve (relative) freedom from our human shortcomings, then it is 

not clear what is achieved by the two-level thesis. For all of us should 

have to have our critical thinking done for us, and when Hare urges us 

to think through moral problems for ourselves, we should have to 

understand that to mean something other than what it says. Yet, the 

whole tone of Hare's discussion of specific moral problems is of us grap¬ 
pling with them; presumably, therefore, some of us must be able to do 

some critical thinking. (There would, in any event, be something very 
odd about insisting that we distinguish between our intuitive and critical 

thinking, between when we are employing our intuitive principles and 

when we are critically assessing them, and then denying that we can 
ever think critically or critically assess our intuitive principles.) 

Overall, then, the problem is this: if one plays up our human short¬ 

comings in order to impugn our utility-calculations at one level, and if 
our shortcomings reappear at the other level and with varying degrees 

of intensity, then can we really be confident that our more global 

utility-calculations at this other level are reliable? But even the slightest 
doubt on this score poses a danger for Hare; for it was the results of 

these more global utility-calculations that were supposed to deter the 
consequentialist from opting for the utilities in the particular case. 
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Finally, let me link this point to Hare's archangel.13 There is a gulf be¬ 
tween archangel thinking, as Hare calls it, and our own critical thinking. 

If we confine ourselves only to our human shortcomings, then, while 
our critical thinking is distorted by them, more in some people, less in 

others, archangel thinking is entirely distortion-free with respect to 
them. What we as critical thinkers are supposed to do is to try in our 

own cases to come as close as we can, not, as it were, to the results of 

archangel thinking, but to archangel thinking itself. How close we ap¬ 

proximate to it, however, depends upon the amount of distortion in our 
critical thinking. If our critical thinking is very much distorted, then we 

seem hardly to approximate the model at all, in which case we are 

severed from the rationale of the principles revealed in our intuitive 

thinking. That is, we shall never in ourselves be capable of act-utilitarian 

thinking and so capable in ourselves of performing perhaps the most 

central task assigned critical thinking, namely, the selection and correc¬ 
tion of guides by which to conduct our lives. Accordingly, even if such 

thinking can be done, we cannot do it. If this seems too strong, then we 

may conclude that, even if such thinking can be done and that we can 
do it, we cannot do it well, with the result that doubts about the 
utility-calculations made by such thinking inevitably arise. 

VII 

Critical Thinking and Rights 

Let us suppose that act-utilitarian critical thinking will select as 

guides for use at the intuitive level some principles that confer some 
rights upon us: two of the crucial differences between a directly conse- 

quentialist theory and an indirectly consequentialist one such as Hare's 
are supposed to be that, in the latter but not the former, (i) individual 

moral rights have a role to play in determining rightness and (ii) such 

rights are taken seriously. They have a role to play in determining 

rightness because, for Hare, what is right at the intuitive level is what 

is in accordance with the principles selected by act-utilitarian thinking 

at the critical level; rights are taken seriously because, given that they 
have this role to play in determining rightness, consequentialist appeals 

are effectively barred, with the exceptions I noted earlier, as grounds for 
infringing them. Conversely, in a directly consequentialist theory, rights 
have no role to play in determining rightness, and consequentialist ap¬ 

peals may always be cited as grounds for infringing them. 
Now there is a problem here for Hare. He will secure no advantage 

over the direct consequentialist unless he builds into his theory some 
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device that restricts the incidence of or occasions for critical thinking. 

The reason is clear: so far as rights are concerned, there seems an exact 

parallel between direct consequentialist appeals and Harean critical 

thinking. That is, just as the one view holds that alleged individual 
moral rights give way in the face of consequentialist appeals, so Harean 

theory holds that such rights are susceptible to infringement as the 
result of critical, that is, consequentialist/act-utilitarian thinking. If, in 

calm, reflective periods, therefore, I may always shift to the critical level 
and do some critical thinking, then the very dangers that have been 

thought to beset individual moral rights on a directly consequentialist 
theory will await them on Hare's indirectly consequentialist one. In¬ 

deed, what rights we have, if any, and what force they have to resist in¬ 
fringement will depend from moment to moment upon how utilities 

work out and upon what issues, with the utilities filled in, from my 

act-utilitarian thinking. 
In short, if I may constantly shift from the intuitive to the critical level 

in my moral thinking, provided only that I have the time, then the 
security people allegedly feel through the possession of individual moral 

rights is in jeopardy; for my critical or act-utilitarian thinking could lead 

me to infringe them. If this is so, furthermore, then I seemingly fail to 

take rights seriously, since by constant shifts to the critical level I make 
them directly susceptible to consequentialist/act-utilitarian reasoning. 

Lastly, with such shifts, rights, as it were, are bypassed, in my deter¬ 
mination of rightness; I use my critical thinking directly to think through 

what it would be right to do in cases of the particular type in question. 

The problem for Hare, then, is that, unless some restriction is placed 
upon the incidence of or occasions for critical thinking, he would seem 

to find himself having to contend at the critical level with all the same 
complaints over rights with which directly consequentialist theories 

have to contend. 
The restriction in question, moreover, cannot consist solely in the em¬ 

pirical claim that most of us do not have much time in which to do any 
careful, critical thinking; for such a claim hardly seems likely to under¬ 

write a deep confidence in the security that individual moral rights 

allegedly afford us, a deep commitment to the seriousness and impor¬ 

tance of such rights, and a significant role for them in the determination 

of rightness. All this would constantly be at the mercy of my finding 

time to do some critical thinking. The restriction seems bound up, not, 

or not solely with, empirical claims, but with claims about appropriate¬ 

ness. If two levels to our moral thinking are distinguished, then we need 

to know when we may appropriately shift from one level to the other. 

If our intuitive level thinking may, given time, constantly be subjected 
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to and revised in the light of our critical thinking, and that is the picture 

Moral Thinking seems to purvey, then it is difficult to see how Hare's in¬ 

direct consequentialism in the end gives a role and seriousness to rights 

at odds with the direct consequentialist's. If our intuitive-level thinking 
may not, even given time, constantly be subjected to and revised in the 

light of our critical thinking, then why not? Some further answer or 

complication in theory is needed, and I do not quite see now what that 

answer or complication is. (Nor do I quite see how the archangel model 

is to provide it: that model encourages us, when we do our critical think¬ 
ing, to try to emulate archangel thinking as best we can; it does not tell 

us anything about how often we should strive to engage in critical think¬ 

ing. But then surely we should need some reason for not striving to 
engage in it just as much as we possibly can, since, provided we are the 

sorts of persons who do any moral thinking at all, it is the paradigm of 
completely detached, fully informed, clearheaded moral thinking. Ac¬ 
cordingly, it is not obvious why I am not licensed, during every calm, 

reflective period I enjoy, to engage directly in act-utilitarian thinking, 
and, therefore, licensed constantly to revise my intuitive thinking in the 

light of it. Thus, since substantive moral rights for Hare appear only at 
the intuitive level, they, too, are constantly subjected to direct act-utili¬ 
tarian thinking, which is precisely where the direct consequentialist was 
supposed to go wrong.) 

IX 

Entrenchment 

Hare quite rightly, I think, comes down hard against intuitionists, 

whom he sees as the main opponents of utilitarians, and his central 
criticism of them is that they ignore the critical level to moral thinking. 

To operate wholly on our moral intuitions, without the corrective device 
supplied by critical thinking, would, even if we were to ignore cases of 

conflict between our intuitions, leave us without any means of assess¬ 
ment of those intuitions; and that can hardly be a good thing. 

Now intuitionists operate on principles or dispositions they have 
learned, and in this they are not per se doing anything wrong. For Hare 

himself favors, on act-utilitarian grounds, the inculcation of principles 
or dispositions, and one of the subjects on which he has laid stress, from 
The Language of Morals onwards, has been moral education. This con¬ 
sists, in his view, in building deep into our characters principles or dis¬ 
positions of the sort that seem likely to foster utility. When I speak of 
building these 'deep' into our characters, I mean just that; for Hare 
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wants us in the end, I think, in addition to our feeling great reluctance 

to depart from the way these principles and dispositions lead us to be¬ 

have and so to feel remorse and guilt when we do depart from them, 

to have embedded them so deeply into our characters that they come in 

themselves to supply motives for us. Thus, if the appropriate principle 

or disposition has been embedded deeply enough, we come to want to 

keep our promises, not because of consequential considerations, but 

because promise-keeping has become a motive on our parts; this is, I 

think. Hare's rendition of what others would express by saying that, 

with a sufficiently deep internalization of the appropriate principle or 

disposition, we come to want to keep our promises for their own sake. 

One can now see how this present discussion may possibly connect 

with that in the preceding section. For it might be argued that what 

prevents our constantly shifting from the intuitive to the critical level, 

considerations of time apart, is that we have so deeply embedded cer¬ 
tain principles or dispositions (i.e., those selected by critical thinking) in¬ 

to our characters that we are greatly reluctant to depart from them and 

feel remorse and guilt when we do. In other words, the sheer depth of 
internalization of our intuitive principles may serve to prevent us from 

constantly shifting from them to critical thinking about them. 
I think a consequentialist will worry about this kind of moral educa¬ 

tion and in a particular regard, which may only be a slight variation on 

Hare's view but nevertheless, as the consequentialist will see it, an im¬ 

portant one. The worry has two aspects. First, if we so deeply embed 
into our characters a principle or disposition about promise-keeping that 

we come to want to keep our promises for their own sake, then even if 

we were to agree that act-utilitarian critical thinking would throw up 

such a guide for use at the intuitive level, we as consequentialists shall 

nevertheless want to be careful not to become insensitive to the conse¬ 

quences of particular cases. In other words, if we embed (at the intuitive 

level) consequence-disregarding principles so deeply into our characters 

that they come in themselves to supply motives for action, then how do 

we avoid freezing out particular consequences to such an extent that we 

cannot use them in the particular case to challenge the particular princi¬ 

ple or disposition brought to bear on it? How, that is, do we keep deeply 
entrenched, consequence-disregarding principles alive to particular 

consequences? If the answer is that we constantly allow particular 

consequences to weigh against this application of the principle, then we 
are back with the discussion of the preceding section; if the answer is 

that we are not to keep such principles alive to particular consequences, 
then we seem to have a complete departure from any form of conse- 

quentialism, as well as an absence of any obvious way of challenging the 
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principles; and if the answer is that the matter is simply another instance 

of something that must be settled by critical thinking, then we not mere¬ 

ly have to envisage dramatic variations in what each of us as the result 
of our critical thinking may decide in the matter but also, and much 

more importantly, have to realize that we are being given nothing in the 
logic of Hare's position as an answer. What I mean is this: Hare can pro¬ 

vide no guarantee in theory that our deeply embedded intuitive prin¬ 
ciples will be alive to particular consequences, since how deeply each of 

us in our critical thinking may think it wise to embed the principles such 

thinking throws up is more a psychological than a logical matter. It is 
not to the point to respond that all such principles are merely prima facie 

ones and so are of course alive to particular consequences; for the ques¬ 

tion is how, given deep internalization, even prima facie principles re¬ 

main sensitive to particular consequences. If the answer comes down to 

some feature of a person's psychology, if, that is, the depth at which a 

person's intuitive principles are embedded in his character is a function 

of what, psychologically, he finds most amenable to the sort of person 

he takes himself to be, the consequentialist will be worried. For it will 

then be left up to each person's psychology whether his intuitive prin¬ 
ciples remain sensitive to consequentialist appeals, and people vary 

enormously in what they find amenable to the sorts of persons they take 
themselves to be. 

Second, I think a rather important consequentialist point can be lost, 
if one considers the issue of entrenchment of principles in the context 

of intuitionist/act-utilitarian disputes. What worries a consequentialist is 
not the possible entrenchment of nonutilitarian principles or disposi¬ 

tions, as opposed to utilitarian ones, but entrenchment itself.14 What 
Hare does is, on the one hand, to entrench certain principles or disposi¬ 
tions in us on the ground that they are likely overall to foster utility, and, 

on the other, to rely upon the empirical fact that we are not likely to 

meet with many occasions when it would be optimific to act in opposi¬ 
tion to these principles or dispositions. The real problem with this pro¬ 

cedure for the consequentialist is not Hare's empirical claim, but rather 
how the procedure is kept alive to the dangers of ossification. With 

respect to any deeply entrenched principle, the more difficult it is to 
bring yourself to violate it, the less you will do so, even when it has, so 

to speak, outlived its usefulness. Under these circumstances. Hare's em¬ 

pirical claim merely feeds your reluctance to violate the principle, with 
the result that you have become the victim of your own entrenchment 
of principles. 

It is tempting, of course, to think that when, as I put it, a principle 
has outlived its usefulness, it will be discarded by act-utilitarian think- 
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ing, though if that thinking is infected with our human shortcomings or 

is curtailed in the way envisaged in the preceding section, then it is not 

obvious that the principle will be discarded; but this kind of response 

can miss the point. The point is not whether the particular principle in 

question does or does not foster overall utility, but rather how you pre¬ 

vent yourself on Hare's theory, no matter what the principle deeply en¬ 

trenched, from simply being swept along by its deep entrenchment. 

So, I am not sure consequentialists will want someone to come to 

want to keep promises for their own sake, unless they can be sure that 

the entrenchment of such a principle will not be so deep that the person 

has what has become, for all intents and purposes, an unthinking 
motive for action. Such a person would not be guilty of principle wor¬ 

ship, but of allowing his principles to have become the sources of bias. 

This is what I mean by the 'dangers of ossification': the agent has 

become biased in favor of deeply entrenched principles because of (the 

depth of) their entrenchment. 
The above explains why I do not think entrenchment can be the 

answer to the problem of constant shifts to the critical level raised in the 

last section. In order to prevent the entrenchment of principles exposing 

us to the dangers of ossification. Hare requires that these principles at 

the intuitive level continually be open to critical scrutiny; in order to pre¬ 

vent our constantly shifting to critical thinking and so perhaps evading 

these principles and the rights they impose, however, he requires that 

they not be continually open to critical scrutiny. (So far as I can see, 

therefore, the less deep we embed our intuitive principles the more 
open to direct consequentialist scrutiny they become, whereas the more 

deep we embed them the more likely they are to ossify and to become 

sources of bias.) This tension seems to me at the very heart of Hare's ac¬ 
count of moral education; and though it may be held to be a further task 

of critical thinking to dissipate this tension, if what I have been sug¬ 

gesting earlier in this section, in connection with the point about 
entrenchment and psychology, is correct, the accomplishment of this 

task is more an article of faith than something guaranteed by the logic 

of the split-level distinction. 

X 

To conclude, compartmentalization of consequentialism and rights is 
only going to attract the Millian if the model of compartmentalization is 

attractive, and I think it possible that consequentialists/act-utilitarians 

may be somewhat reluctant to move in the direction of Hare's two-level 

theory. This, to recall, is what was supposed to give the Millian rights 
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as more than mere appendages to a theory of rightness and so to enable 
him to distance himself from and to advantage himself over the 
Benthamite. 
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Rights, Utility, and Universalization 
/. L. Mackie 

Many different forms of utilitarianism have been put forward and dis¬ 

cussed in some detail, and several very different right-based moral and 

political theories have been at least outlined.1 But I shall be concerned 
mainly with the contrast between one form of utilitarianism, that ad¬ 

vocated by R. M. Hare, and one right-based view, my own. Hare's 

theory has been fully stated, especially in his recent book Moral 
Thinking;2 mine has not yet been adequately presented, but I shall in¬ 

dicate its main outlines, using comparisons with utilitarianism for this 

purpose. 
The fundamental point of contrast, and conflict, between utilitarian 

and right-based views is that the former, at least in their basic theory, 

aggregate the interests or preferences of all the persons or parties who 

are being taken into account, whereas the latter insist, to the end, on the 

separateness of persons.3 For the utilitarian, the ultimate determination 

and the ultimate justification of every moral requirement lies in its 

relation—perhaps a complex and indirect relation —to something that 

represents the pooling of all individual purposes. The rights-theorist 

takes it to be morally important to respect and protect —at all levels, not 

at some only—the separate interests of each individual in a way that 

goes beyond the mere counting of them, however fairly, as elements in 

the pool. 
Of course this does not mean that a utilitarian must literally deny that 

persons are separate, or that any utilitarian has ever done so. What it 

means is that this separateness does no work in the utilitarian method 
of determining what is good or just, that in the utilitarian calculus the 

desires, or the satisfactions, of different individuals are all weighed 
together in the way in which a single thoroughly rational egoist would 

86 
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weigh together all his own desires or satisfactions: on a utilitarian view, 
transferring a satisfaction from one person to another, while preserving 
its magnitude, makes no morally significant difference. 

A right-based moral theory attempts to develop and clarify the 
popular notion that everyone should have a fair go. This is something 
more than the utilitarian principle, enunciated by Bentham and echoed 

by Mill, that everybody is to count for one and nobody for more than 
one. It is also more than Hare, as we shall see, provides by saying that 

the moral point of view is that in which an agent imaginatively occupies 

in turn the positions of all those who would be affected by his action, 
and gives equal weight to all the preferences that he thus, in thought, 

acquires. One whose interests have been thus fairly taken into account 

may still, in the end, have much less than a fair go: the maximizing of 

utility may turn out to require that his well-being should be sacrificed, 

without limit, in order to promote that of others. It is this that a right- 
based theory is meant to bar. 

The formal structure of such a theory will be something like this. Hav¬ 

ing started with the assignment to all persons alike of the rather vague 
right to a fair go, we first make this somewhat more explicit, in the light 
of ordinary human needs and purposes, by an assignment of some basic 

abstract prima facie rights. These, I suggest, will include the traditional 

rights to life, health, liberty, and the pursuit of happiness. We also need 

basic rights with regard to possessions. Here I suggest a right to the pro¬ 

ducts of one's own labor, insofar as these can be distinguished, but also 
a right to share equally in or have equal access to all natural resources. 

I suggest also a similar right with respect to such products of the labor 

of previous generations as have reverted to the status of natural 

resources. This applies both when special claims are untraceable and 
when, though traceable, they are no longer in force. Such claims 

gradually fade out because the recipient of a bequest has a weaker right 
than the original producer, and this effect is cumulative. I suggest also 
a right to the fulfillment of reasonable expectations based on a fairly 

stable system of laws, institutions, and practices; and, finally, a right— 

which, unlike the others, can be not prima facie but absolute - to equal 
respect in the procedures that determine the compromises and adjust¬ 

ments between the other, prima facie, rights. Any specific moral or 
political theory or system can then be defended or criticized (or both) by 

considering to what extent its provisions and workings — including, no 

doubt, assignments of concrete, institutional rights, but also including 
rules, concepts of duty, the recognition and encouragement of certain 

dispositions as virtues, and the discouragement of others as vices —can 
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be seen as applying, implementing, and realizing those basic abstract 

rights in view of the actual purposes, choices, negotiations, actions, and 

interactions of persons over the course of time. 
Since the ultimate rationale of such a theory is the respecting and pro¬ 

tecting of separate interests, it seems likely that any practical system that 

it would endorse and defend to any significant extent would center, as 

do most actual working moralities, on norms of reciprocation and condi¬ 

tional cooperation. Among other things, it will direct us to show 

gratitude, to help those who help us, to join in mutually beneficial enter¬ 

prises and play our part in them, and to display the various sorts of 

honesty, fidelity, loyalty, and agreement-keeping that are in general 

likely to facilitate such conditional cooperation. 
As this sketch shows, a right-based theory can and naturally will in¬ 

corporate the distinction on which Hare insists between two levels of 

moral thinking. What I have called a specific moral or political theory or 

system belongs to what he calls the intuitive level, whereas the basic 

assignment of rights belongs to what he calls the critical level. The fact 

that most of the suggested rights are only prima facie ones, capable of be¬ 
ing overridden in particular cases, does not mean that they are, like the 

rights that would be recognized in many utilitarian systems, merely 

derived principles whose rationale lies in their tendency to promote 

something else, say, the general happiness. The suggested rights are 

basic, though defeasible. They must be defeasible, since they can in par¬ 

ticular circumstances conflict with one another. But the conflicts are to 

be resolved by balancing these prima facie rights themselves against one 

another, not by weighing their merits in terms of some different ultimate 

standard of value, such as utility. 
This notion of balancing may seem obscure and may be thought to 

compel recourse to utilitarian methods at some point. This obscurity can 

be removed, and both the character of the proposed right-based theory 
and the contrast between it and utilitarianism can be made plainer, if we 

compare it also with the Marxist slogan, 'From each according to his 

ability, to each according to his needs'. My proposal incorporates 

Locke's two principles of property: that all natural resources belong, 
fundamentally, to all persons equally and in common, but that each in¬ 

dividual has a private property in his own body, energy, talents, and 
labor, and therefore also in the traceable products of his labor. The 
Marxist slogan presupposes rather that not only natural resources but 

also each individual's labor, talents, energy, and perhaps his body too, 

belong to everyone in common: the needs of other persons constitute 
valid claims on whatever I can contribute. However, the second part of 

this slogan is ambiguous: just how are goods and services to be dis- 
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tributed in relation to needs? This might be read as proposing a utilitari¬ 

anism of needs: utility might be equated with need-satisfaction (it being 
assumed that we can distinguish needs from mere wants or prefer¬ 
ences), and the total of this utility or need-satisfaction maximized. But 

an alternative and more natural reading would give each person an 

equal prima facie right to have his needs satisfied, so that an ideally just 

arrangement would be one in which everyone's needs were satisfied to 
the same degree: the practical principle of redistribution would be 'Your 

need is greater than mine'. These two interpretations are not even exten- 

sionally equivalent. Equalizing marginal need may well not minimize 

total unsatisfied need or maximize the satisfaction of need: when A's 

and B's levels of need are equal, we may be able, by transferring 

resources from A to B, to increase B's need-satisfaction by an amount 

greater than that by which A's is reduced; B may be a more efficient con¬ 

verter of resources into need-satisfaction than A, even when their levels 

of need-satisfaction are initially equal. If we were choosing simply be¬ 

tween these two readings of the Marxist slogan, the second would be 
not only the more natural but also the more attractive. There is a similar 

choice to be made between methods of adjusting conflicts between our 

more Lockean rights. The two principles of property quoted above are 
not absolute, either in my proposal or in Locke's own theory: initial 

property rights have to be weighed together with the rights to life, 
health, liberty, and the pursuit of happiness. Locke himself says 

'so . . . when his own Preservation comes not in competition, ought he, 
as much as he can, to preserve the rest of Mankind'.4 Conflicts between 

these prima facie rights might be handled by a utilitarianism of rights, so 

that what would count as the ideally just arrangement would be that in 
which total right-fulfillment was maximized, or total right-infringement 

minimized. Alternatively, they might be handled by assuming that, 

ideally, one person's rights should not be infringed more than another's. 

Again the two methods are not even extensionally equivalent, and again 

I suggest that the second is the more attractive. Such equality of sacrifice 
in compromises between our Lockean rights is, of course, not equivalent 

to the equal need-satisfaction in our second reading of the Marxist 

slogan, precisely because our rights include each individual's private 

property in his own body, energy, talents, and labor, and because each 
has a prima facie right to be free and to pursue happiness in whatever 

way he chooses, doubtless with very varying degrees of success. Does 
this mean that what I am advocating is equality of opportunity rather 

than final equality? Not if this means that justice would be secured if on¬ 
ly each young adult started with equal resources and chances, no matter 
what happened thereafter. Rather we should include what we might call 
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the prodigal son principle, that even someone who has squandered his 

initial opportunities has, later, some claim to be helped to make a fresh 

start. We want a continuing or at least a recurrent equality of oppor¬ 

tunity, not merely an initial equality of opportunity, once and for all. 

These contrasts have been drawn in terms of various ideal principles 

of justice. In practice each of the rival ideals could be realized only ap¬ 
proximately and indirectly through some concrete system of institu¬ 

tions. Nevertheless, the ideal formulations are useful, both as guiding 

lights for the criticism or defenses of institutions and to bring out the 
contrasts between the different possible views. Our Lockean proposal 

is, not surpisingly, more individualist and less collectivist than the 

Marxist one. Yet even the latter, with the second, egalitarian, reading, 

is, paradoxically, less collectivist than any utilitarian principle. For a utili¬ 

tarian principle also—as William Godwin in particular made clear— 

presupposes that everyone's labor, talents, energy, and body are in 

principle common property, to be used in whatever way maximizes 

overall utility. The utilitarian, no less than the Marxist, is committed to 

the clause, 'From each according to his ability'. And whereas 'to each ac¬ 

cording to his needs' can be read as prescribing equal need-satisfaction 

between individuals, a utilitarian is committed rather to maximum 

overall satisfaction—whether of needs or of preferences-that may well 

be at the cost of every sort of equality except equality of consideration, 

the right to be taken equally into account. 
Hare's theory is based on features that, he believes, conceptual 

analysis shows to be characteristic of moral thinking: moral judgments 

are prescriptive, universalizable, and overriding. The kind of univer- 
salizability on which he relies is made very clear in his recent book: to 

endorse something as a moral judgment is seriously to prescribe it for 
a whole set of possible worlds each of which is exactly like the actual 

world in all its general features, but in which individuals change places 

in all possible ways. Essentially, this means that for me morally to 
choose some action is for me to prefer that action to any alternative with 

respect to an imaginary situation in which I not only occupy in turn the 

positions of all the persons affected in any way by this choice, but also 

take on all their preferences, detaching myself completely from my own 
actual preferences and values and ideals, except as those of one affected 

person among others. What is morally right, therefore, is what would 

be chosen from a point of view that thus combines or amalgamates all 

points of view. Hare infers that this will be equivalent to the output of 
a preference-utilitarianism, in which the 'utility' that is to be maximized 

is the balance of satisfactions over frustrations of all the preferences of 

all the persons concerned.5 (The range covered by this phrase 'the per- 
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sons concerned' is indeterminate: it presumably includes all actual 
human beings, present and future, but it is not clear whether it includes 

merely possible people, nonhuman animals, and perhaps all sentient 

beings whatever. But a right-based theory suffers initially from the same 

indeterminacy. This is a problem common to the two approaches and 

therefore irrelevant to the choice between them; so I shall leave it aside.) 

The practical effect of this theory is very significantly affected by 
Hare's stress on the distinction between two levels of moral thinking. At 

the lower, practical, working level—the intuitive level, as Hare calls it— 
various rules, principles, and dispositions are in place; but thought at 

the higher, critical level has the task of deciding what rules, principles, 

and dispositions are to be adopted or cultivated for use at the lower 
level. This distinction provides two quick answers to anyone who 

complains —as so many recent writers have complained—that utilitari¬ 

anism, including the proposed preference-utilitarianism, has counter¬ 
intuitive consequences. One answer is that the true consequences, for 
a practical working morality, of this preference-utilitarianism do not 

conflict but rather coincide with our ordinary intuitions. A prescriptively 

universalizing (and therefore utilitarian) critical thinker would en¬ 
courage the adoption and development of firm principles and disposi¬ 

tions of the ordinary moral sort, rather than the direct use of utilitarian 
calculation as a practical working morality. There are at least six reasons 

why this is so. Shortage of time and energy will in general preclude such 

calculations. Even if time and energy are available, the relevant informa¬ 

tion commonly is not. An agent's judgment on particular issues is liable 

to be distorted by his own interests and special affections. Even if he 

were intellectually able to determine the right choice, weakness of will 

would be likely to impair his putting of it into effect. Even decisions that 

are right in themselves and actions based on them are liable to be mis¬ 
used as precedents, so that they will encourage and seem to legitimate 

wrong actions that are superficially similar to them. And, human nature 

being what it is, a practical working morality must not be too demand¬ 
ing: it is worse than useless to set standards so high that there is no real 

chance that actions will even approximate to them. Considerations of 
these sorts entail that a reasonable utilitarian critical thinker would 

recommend the adoption of fairly strict principles and the development 
of fairly firm dispositions in favor of honesty, veracity, agreement¬ 
keeping, justice, fairness, respect for various rights of individuals, 

gratitude to benefactors, special concern for some individuals connected 
in certain ways with the agent, and so on, as being more likely in general 
to produce behavior approximating to that which would be required by 
the utilitarian ideal than any other humanly viable working morality. 
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Since utilitarianism itself would thus generate an apparently non¬ 

utilitarian intuitive morality, it is idle to appeal against it to just such 

intuitions. Hare's second answer to the common complaint grants that 

there may be some very unusual situations, or some fantastic imagined 
situations, in which this reconciliation fails, in which utilitarianism, 

even after all the above-mentioned considerations have been allowed 

for, recommends choices that are at variance with our ordinary moral in¬ 

tuitions. But, it says, this shows only that these are situations with 

which our intuitions are not competent to cope. These intuitions have 
been developed in the real, normal world, and they are appropriate only 

for it: in fantastic situations they have no authority against the implica¬ 
tions of universalizing critical thinking, if those implications are 

themselves clear.6 
These answers are powerful enough to dispose of the majority of the 

stock objections to utilitarianism or to the kind of overridingly prescrip¬ 

tive universalization that, in Hare's opinion, generates it; it would, 

therefore, be both misguided and tedious to reiterate them. Instead, I 

shall raise three other objections. 
One of these is internal to Hare's theory. Let us accept, provisionally, 

the thesis that first emerges from his kind of universalization, that what 

is morally right is, ultimately, what would be chosen from a point of 

view that combines or amalgamates all points of view. Is there, then, a 

uniquely correct way of amalgamating those points of view? Does it 
follow that what is right is what maximizes utility defined as the balance 

of the aggregate of the satisfactions of preferences over the aggregate of 

frustrations of preferences? Or might the appropriate amalgamation still 

be the one that took serious notice of the separateness of persons, 
perhaps in a way that would be expressed by the assigning of some basic 

abstract rights to each individual? If I am, for the purpose of ultimate 

moral decision, to be everyone, must I be everyone in such a way that 

all are blurred together into a mere aggregate of preferences, or can I be 

everyone with the boundaries between all these persons still visible and 

important? Can I not still want each of my multiple incarnations to have 

a fair go?7 And, if I do, will I not assign to each of them prima facie rights 

that, when conflicts arise between one incarnation's rights and 

another's, are to be adjusted in the way indicated above, so that the 

ideally acceptable compromise will not infringe the rights of one more 

than those of another? In contrast with this, it is not enough that in the 

utilitarian method, or in Hare's utilitarian way of combining points of 
view, each individual is fully considered and his preferences counted, 

all preferences being given equal weight. The boundaries between per¬ 

sons are here being ignored, in that one person's satisfaction can simply 



RIGHTS, UTILITY, AND UNIVERSALIZATION □ 93 

replace another's and outweigh that other's miseries or frustrations. 
An analogy between the different personae that one would assume 

through universalization and the different temporal phases of the life of 
an ordinary individual will throw some light on this issue. Suppose that 

as a young adult one could look forward to a fairly long life, and had 

some rough idea of the various satisfactions and frustrations likely to be 
experienced as a result of each of several alternative choices of a plan of 

life. Suppose that one could also allow for probable changes in one's 

preferences and ideals as one grew older, and was able to detach oneself 

from one's present youthful purposes and values and to look fairly at 

the alternative plans of life from the points of view of all one's future 

selves as well as the present one. Is it obvious that if a reasonable person 

were able to do all these things, he would opt for whatever plan of life 

promised the greatest aggregate utility? Or might he try to ensure that 
no substantial phase of his life was too miserable, even if very great 

satisfactions at other times were to compensate for this? I am not merely 
saying, as Hare might concede, that in general one would be most likely 

to maximize the aggregate of utility by providing for one's well-being at 
each successive phase. 1 am suggesting that looking after each substan¬ 

tial phase might be the sensible thing to opt for in its own right, not 

merely as a means to maximizing the aggregate. Yet the separateness of 
phases, in this case, just because they are only phases of the same per¬ 

son, would matter much less than the separateness of persons within 
the whole that is created and embraced by the adoption of the univer¬ 

salizing procedure. I might the more readily tolerate my misery over one 

five-year period if it were compensated by my great happiness over 

another five years simply because it is the same I that will be, or has 
been, happy. But if I adopt a way of thinking that commits me to being, 

as it were, both Smith and Jones, but separately, it is not so clear that 

I can tolerate unmitigated misery as Smith merely because that will 

enable me, as Jones, to be extravagantly happy. So if there is any force 
at all in the suggestion that the young adult might be reasonably con¬ 

cerned for the well-being of each of his temporal phases, it follows a for¬ 
tiori that Harean universalization might generate a persisting concern for 
each separate individual. 

I need not insist that what Hare's universalization leads to is a rights- 

theory rather than an aggregative utilitarianism even at the critical level: 
it is enough to point out that it does not give unequivocal support to the 
latter. There is no uniquely correct or rational way of amalgamating the 
indefinitely many points of view that are brought together by univer¬ 

salization, so there is no support to be derived from Hare's basic prin¬ 
ciples for utilitarianism as contrasted with a right-based theory. 
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My second objection is external to Hare's theory, in that it challenges 
even his basic approach through prescriptive universalizability. In ear¬ 

lier writings. Hare has placed great weight on conceptual analysis, 

maintaining that a correct understanding of ordinary moral concepts 
and moral language shows that overridingly prescriptive univer¬ 

salizability is built into them, and hence that to follow any other method 

would be tantamount to refusing to answer the moral questions we 
began by asking: while one can, without incoherence, simply opt out of 

the moral game altogether, this is the only consistent alternative. But 
this approach can be questioned on three grounds. First, even if analysis 

of established moral concepts shows that they involve some sort of 
universalizability, it is far from clear that they involve the precise sort 

that Hare is now using. His present method embraces all three of the 

stages of universalization that I have distinguished, but our ordinary 

concepts may well involve only the first, or perhaps the first and second, 

without the third.8 Secondly, since there are these complications, opting 

out of the moral game and ceasing to ask recognizably moral questions 

is not the only alternative to using Hare's method. Thirdly, even if we 

accepted his conceptual analysis, we might well ask why that should 

matter, what power the analysis of existing concepts has to constrain 

our thinking, if there are other coherently possible ways of thinking 

about choices and patterns of behavior. 

These points are important, since between them they destroy 

whatever force there might be in Hare's reliance on conceptual analysis 
and linguistic intuitions. Since there are coherent ways of thinking 

morally other than the one he describes, and moral language does not 
determinately involve his specific method of universalization, we have 

not only the choice whether or not to speak and think morally, but also, 

if we choose to do so, the further choice whether to speak and think 

morally in Hare's style or in some other. Since he vehemently advocates 
one specific kind of moral thinking, he is under pressure to find further 

ways of recommending it. 

However, I need not labor these points here.9 Hare himself now 

seems willing (at a pinch) to concede them. He says: 

If anybody either does not believe that I have given a true account 

of the moral concepts as we have them, or thinks that investiga¬ 

tions of the logic of words in ordinary language are unhelpful, it 
is open to him to proceed in a different way. He could set out the 

logic of an artificial language, identical in its properties with the 
logic which I claim our ordinary words have; then he could show 

that anybody reasoning in such a language would have to think in 

the way in which 1 say our existing concepts constrain us to think; 
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and then he could, using the same arguments as I shall use, show 

that there would be an advantage in our adopting such a language. 
Though I should not like such a method as much as my own ... I 

do not think that the difference between the results of the two 
methods would be very substantial.10 

In short, he is now prepared to join with others in sawing off the 

branch on which he has been sitting all these years. But though the 

branch is sawn off, Hare does not fall with it: he has provided himself 
with alternative means of support, in the claim that 'there would be an 

advantage in our adopting such a language'. But what can this mean? 
It might mean that adopting this as an artificial language (or retaining 

it if it is, after all, our ordinary moral language), and thinking in terms 
of it to determine a practical working morality, would do more than any 

alternative system of action-guiding thought to fulfill together all the 
preferences of all human (or perhaps all sentient) beings. Now, pro¬ 

vided that it really is possible to think properly in terms of this language, 

this must be true, since what the use of the Harean moral language aims 

at is precisely the fulfillment of all these preferences —subject, of course, 
to the query in our first objection about whether there is a unique way 

of amalgamating them. Hare assigns his critical thinking to a class of 

'archangels' presumed to be thoroughly rational and fully informed, and 

of course a system of thoroughly rational and fully informed thinking 
aimed at achieving X must be a better way of achieving X than any other 

sort of thinking. But precisely because this is so obvious, it is no real 

defense of, or support for, this kind of thinking. 

Alternatively, this claim might mean that the adopting (or retaining) 

of such a language and way of thinking by each person is advantageous 
to him; in other words, that Hare is prepared to mount a prudential 

defense of moral thinking. And this is indeed what he does. He admits 
that to do what we ought to do is not always in our prudential interest 
and remarks that it is hard to see how anybody could have thought that 

it was always so in default of divine rewards and punishments. But he 
says that we can still 'achieve something more modest, which neverthe¬ 
less is adequate for the defense of morality'. His argument is that if one 
were bringing up a child and had only the child's interests at heart, one 

would not inculcate in him a purely egoistic principle; rather, one would 
try to develop in him not only such virtues as courage but also 'moral 

prima facie principles of just the same sort as the act-utilitarian archangel 
would select'. The reason is that it is not easy to be a successful immoral 

egoist. 'Mankind has found it possible to make life a great deal more 
tolerable by bringing it about that on the whole morality pays'. Since 

T>y far the easiest way of seeming to be upright is to be upright . . . 
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perhaps the most effective way of bringing up our child to obey the prin¬ 

ciples would be to inculcate moral feelings'. And if this holds for the 
supposed case of educating a child in its own interests, it must hold also 

with regard to each agent on his own: it would be prudent for him, 

so far as he is able, to adopt or retain the moral way of think¬ 

ing" 
What I have given here is a precis of quite a long discussion. Clearly 

it makes important empirical claims; but are they true? I agree that if one 
were bringing up this child with a view simply to its own interests one 

would not try to make it into a directly calculating egoist. One would 

try to provide it with such self-strengthening virtues as courage, per¬ 

severance, some sort of temperance, and so on. Also, one would try to 
provide it with the specifically moral dispositions of some sort of morali¬ 

ty. But not, I think, exactly the same moral dispositions as would be 

selected by Hare's act-utilitarian archangels, even allowing for all the 

above-listed considerations that would make a reasonable Harean 
critical thinker settle for an apparently nonutilitarian practical working 

morality. Rather, one would develop in the child dispositions that 

would enable it to accept and take advantage of unequal social struc¬ 
tures to a greater extent than would the product of an education directed 

by Harean critical thought. For example, if the child happened to be 

born into a slave-owning aristocracy, one would educate him so as to be 

a well-behaved member of that class, and no doubt so as to be disposed 

to treat his slaves reasonably well. But Hare's critical thinking might well 

say that we should develop even in so fortunately endowed a child prin¬ 
ciples that might lead him to support some tendency to reform this un¬ 

equal social structure, rather than merely to accept it and flourish within 

it, if there were any real possibility of successful reform. 
In short. Hare slides far too easily from the admitted point that to 

have some sort of morality is very likely to be to the advantage of any 
individual, to the conclusion that his specific sort of morality is so, and 

is maximally so. This thesis is, on the face of it, highly implausible; if 

Hare wants to make use of it, the onus is on him to defend it far more 
thoroughly than he has done. It is not enough simply to reiterate his 

belief that it holds. 

However, let us suppose, merely in order to investigate a further step 
in the argument, that he is right in this empirical claim. Suppose, that 

is, that the practical morality that would be chosen with a view simply 

to the agent's interests coincides perfectly with that which would be 

chosen by a Harean critical thinker. Even so, this would not yield a 

prudential vindication of Hare's style of critical thinking or of its basic 

utilitarianism. The prudential support would go straight to the working 
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morality, not by way of the utilitarian critical thinking. It would be at 
most a lucky accident that the two lines of thought led to the same prac¬ 

tical results. Even if they did, what the prudential argument would vin¬ 

dicate would be something like our ordinary morality with its norms of 

reciprocation and cooperation, special duties of honesty and agreement¬ 

keeping, special obligations of loyalty to family and friends, gratitude to 

benefactors, the legitimacy of the pursuit, within limits, of one's own in¬ 

terests, and of resentment of injuries, and so on. It may be that, contrary 
to initial appearances, the universalizing critical thinking, interpreted in 

the aggregative utilitarian way, would recommend acceptance of just 

this same practical moral system. But this would not mean that we had 
thereby a prudential vindication of that sort of critical thinking; at most 

we would have an absence of any prudential case against such critical 
thinking, as a general program. In particular-and this is crucial-we 

should have no reason for regarding utilitarian calculation as the 
method on which we should fall back in really hard cases: these, like the 

basic method itself, would lie beyond the scope of the prudential vin¬ 
dication. 

By 'hard cases' I mean ones in which appeal to the established prin¬ 

ciples of a practical working morality fails, either because those prin¬ 
ciples conflict with one another or because the situation is abnormal. 

Here, by Hare's own account, we shall have to suspend the normal 

operation of even the best 'intuitions', and since the assumed defense 
of the ordinary reliance on those 'intuitions' has been a prudential one, 

there is no case for saying that what we should fall back on here, to 

replace those 'intuitions' and principles, is the utilitarian style of critical 
thinking, merely because the output of this normally coincides with that 
of prudential critical thinking. 

There is, then, no sound, nontrivial interpretation of the thesis that 

'there would be an advantage' in adopting (or retaining) the moral 
language and the basic method of moral thinking that Hare favors. His 
alternative means of support gives way, and he does, after all, fall with 
the sawn-off branch of conceptual analysis. 

But what else, he may ask, can we offer as a method of critical moral 

thinking? We surely need something on this level. We cannot be content 
simply to accept whatever morality is conventionally in force, or to 
respect all the threadbare 'intuitions' to which popular moralists 
appeal—particularly when we see how they conflict with one another 

and how some of them stem from religious traditions to which we have 
no good reason to ascribe any authority. We need some way of revising 

a community's working morality and of making adjustments when 
discrepant working moralities come into contact with one another. Cer- 
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tainly; but there are at least two possible rivals to utilitarianism as a 

guide to thinking at the critical level. 

One of these, which Hare himself might on reflection find acceptable, 

results from my first objection, which is, as I said, internal to his theory. 

His thoroughgoing prescriptive universalization might amalgamate the 

points of view of all the individuals concerned in a way that took serious 

account of the separateness of persons, by assigning such basic abstract 

rights as I have suggested to each person. That is, we could have a right- 

based method of critical thinking, and it could be supported, with at 

least as much plausibility as the aggregative utilitarian one, by the ap¬ 
proach through universalization. 

But I would not myself support it in this way, because, as I have in¬ 
dicated, I do not find the argument from conceptual analysis for pre¬ 

scriptive universalization compelling as a method for choosing ultimate 

constraints on action. Rather, I would fall back on the thesis for which 
I have argued elsewhere, that right and wrong have to be invented, that 

morality is not to be discovered but to be made.12 We have to start 

somewhere, simply adopting some basic practical principles, though no 
doubt not in an arbitrary or casual spirit, but with reflection on the range 

of alternative sets of principles, and on the entailments and likely conse¬ 
quences of each such set. I suggest that on reflection we might find an 

assignment of basic abstract rights to persons a more acceptable starting 

point for critical moral thinking than any other. 

A second suggestion is harder to state succinctly. Let me approach it 

by way of a digression through a speculative account of the origins of 

morality. Hare has spoken as if our existing 'intuitive' moralities were 

the product of his style of critical thinking: 

It is no accident that the world and society are such that crime does 

not in general pay. ... It is better for nearly all of us if social 

rewards and penalties are attached to socially beneficial and harm¬ 

ful acts; and so it has come about that on the whole they are (my 

italics).13 

Similarly Hume, in the Enquiry concerning Morals, thinks that it is a 

sufficient explanation of moral rules and practices that they have utility: 

The rules of equity and justice owe their origin and existence to 

that utility, which results to the public from their strict and regular 
observance. . . . Common interest and utility beget infallibly a 

standard of right and wrong among the parties concerned.14 

But this is emphatically not an adequate method of explanation. 
There is no sound general principle either of biological evolution or of 
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sociohistorical development that tendencies or dispositions or practices 
will be fostered and encouraged simply because they are beneficial to 

the community as a whole in a utilitarian sense. The true explanation, 
of which this is a distortion, runs rather as follows. 

Sociobiologists have outlined processes of natural selection by which 
genetically determined tendencies are developed in favor of 'kin 

altruism'-that is, helping offspring and other close relatives-and 

reciprocal altruism-that is, helping those who help you. Tendencies to 

cooperate in small groups, in which each agent's participation is condi¬ 
tional on that of most of the other members, can be fostered in similar 

ways, as can the resentment of injuries and hostile retribution. All these 

are what we might call spontaneous premoral tendencies: they can be 

found and understood in many nonhuman species as well as in 

humans. They are typically spontaneous, being genetically fostered, 

and give only an appearance of calculation: here, as elsewhere, natural 

selection mimics purposiveness. Further, social evolution is superim¬ 

posed on biological evolution. Here the most important element is the 
development of conventions. These can be understood as arising out of 

and helping to resolve problems of several sorts: coordination problems 

and especially problems of partial conflict of interests, either of much the 
same form as the prisoners' dilemma or of nonsymmetrical variants of 

this form. Then the internalization of rules of behavior will turn conven¬ 

tions into norms. In this social evolution, as in biological evolution, 
mechanisms of interaction can generate spontaneous tendencies that 
mimic purpose and calculation, and the solutions of problems can be 

produced and maintained by the very forces that initially create the 
problems. Hume, in Book III of the Treatise, at least hints at this explana¬ 

tion of morality in terms of conventions, though in the Enquiry he sub¬ 
stituted for this the simpler but less correct attempt to explain morality 
directly by its utility.15 

If it is by such processes as these that first premoral and then specifi¬ 

cally moral tendencies have actually developed, it is not surprising that 

actual moral systems have the features we usually find in them: norms 
of cooperation (including cooperation on terms that are differentially ad¬ 

vantageous to parties of different sorts); norms of reciprocation; prin¬ 

ciples that secure various rights. In general, we find moralities that look 
like the product of many contractual or quasi-contractual relationships, 

although actual historical contracts have not as a rule contributed sig¬ 
nificantly to their development. 

My second suggestion, which this digression has been designed to in¬ 

troduce, is that moral thinking at the critical level might resemble the 

processes by which practical working moralities really have developed. 
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rather than the control by utility to which Hare, and Hume in the En¬ 

quiry, mistakenly ascribe their origin. That is, critical thinking might 

itself be a process of interaction, negotiation, and debate between 

diverse groups with different starting points, different traditions of 

thought. Rather than proceeding de haut en bas, being pursued by one 

or more detached thinkers who try to stand above the whole conflict of 

interests and ideals, it would work up from below, from those conflict¬ 

ing views and claims themselves. The details of this process would be 

contingent upon the input to it and are therefore not open to any precise 
description a priori. But it is reasonable to expect that any such process 

of interaction, negotiation, and debate would be roughly equivalent to 

some distribution of entitlements that are not merged into a pure collec¬ 
tivity—in other words, that this too would be, in effect, a right-based 

approach. 

In criticizing an earlier draft of this essay. Hare has demanded that 

more should be said about the ground rules for such negotiation. This 

may, indeed, be a fruitful line of inquiry, but I cannot say much about 

it here. An attractive principle would be the above-mentioned one of 
equality of sacrifices in compromises between our Lockean rights, but 

realistic ground rules for negotiation would need to take some account 

of the strength of the bargaining positions of the parties. I would stress, 

however, that Hare's thoroughgoing universalization, which means that 

each party abandons his special interests, values, and point of view in 

taking on those of all parties alike, is not a ground rule for negotiation, 

but a move that would make negotiation unnecessary. Equally, Rawls's 

notion of a hypothetical contract made behind a veil of ignorance 
destroys what is characteristic of a contractual or negotiating method. In 

speaking of negotiation I mean real negotiation, conducted in the full 

light of day, while the parties retain their self-conscious individuality 

and divergent aims.16 
This second suggestion is plainly different from the first, but it could 

be supported in the same sort of way, simply as a possibly acceptable 
starting point for critical moral thinking. There is, however, something 

else that might be said for it; and this brings me to my third main objec¬ 

tion to Hare's theory, which, like the second, challenges his basic 
approach. 

Hare's critically thinking archangels are supposed to be performing a 
task that Bishop Butler assigned more appropriately to God. (Hare has 

himself noted this in an earlier essay.)17 Butler's God is presumed to 

have perfect knowledge and complete benevolence towards all his 

creatures; he therefore is in a position to choose the best practical work¬ 

ing morality for human beings, with their limitations as he knows them. 
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and to write it into their consciences in the form of moral intuitions. But 

this viewpoint that Butler plausibly ascribes to God is simply not accessi¬ 
ble, either intellectually or emotionally, to anyone else. 

It is obvious that it is not intellectually accessible. Critical thinking, it 
is to be remembered, is concerned primarily with the choice of sets of 

moral principles and dispositions, and this choice will affect indefinitely 

many present and future persons. No human thinker or small group of 

thinkers can possibly know what it is really like to be each of these peo¬ 

ple. Hare takes trouble to argue that one can really put oneself imagina¬ 

tively in the place of some other people. This might be sufficient for 

universalization used as a test of the rightness of some particular choice 

of action; but it cannot be sufficient for the main task of critical thinking. 

I would have supposed that the required viewpoint is also emotion¬ 
ally inaccessible, that no one can really take on the feelings of all persons, 

present and future, even if he could surmount the intellectual barriers 
to his discovery of them. However, Peter Singer, in a recent book, has 

tried to meet this challenge. His title, The Expanding Circle,18 refers to the 
well-known thesis of Westermarck and others that the history of human 

moral thought has been, in part, the history of a progressive enlarge¬ 

ment of the circle of persons towards whom altruism is morally pre¬ 
scribed and towards whom, to some extent, altruistic feelings and ac¬ 

tions are really directed. Singer describes and accepts very much that 

same sociobiological account of the origins of morality in kin altruism, 
reciprocal altruism, and cooperation in small groups as has been 

sketched above. But he then argues that the expansion of the range of 
altruism is not due merely to wider practical opportunities for useful 

cooperation or to widening sympathies, but is rather to be ascribed to 

reason in something like a Kantian sense. This is not what Hume would 

have called reason: there is no strict deductive requirement to go on 

from altruism (or universalization) with respect to a small community, 
to altruism (or universalization) with respect to a large community or the 

human race or all sentient beings. But it is reason in a looser sense: it 

is the avoidance of an arbitrary cutoff. Singer appropriately compares 
this moral expansion with the gradual progress of arithmetic from the 

recognition of the integers from, say, 1 to 10, via the extension to an in¬ 

finite sequence of integers, the introduction of negative numbers, frac¬ 
tions, irrationals, and so on, to the full modern development of mathe¬ 
matics. He connects both of these with biological theory. The growth of 

the ability to develop the higher mathematics could not be explained in 
itself as a product of natural selection: this ability could never itself have 
given its possessors a genetic advantage. But this ability may well be so 

closely linked with practically useful and genetically advantageous 
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forms of intelligence that natural selection could not help introducing 
them together. We could not have the useful abilities to count sheep and 

to think conditionally without having also the useless ability and 

motivation that have led the mathematicians into Cantor's paradise. 
Similarly, Singer suggests, the kinds of moral thinking that are geneti¬ 

cally advantageous, that would be and have been produced by the 

above-mentioned sociobiological mechanisms, together with the practi¬ 

cally useful ability to generalize, tend automatically to produce the un¬ 
restricted prescriptive universalization of Hare's archangelic critical 

thinkers. And the latter, unlike the higher mathematics, may really be 

useful after all, although it could not have been selected genetically—or, 

I would add, culturally—for its usefulness. 

If Singer were right, then, the archangelic viewpoint would in princi¬ 

ple be emotionally accessible even to humans, not only to Butler's God, 

insofar as there would be a tendency in thinking, closely linked with 

reasoning powers that we already have, that would carry us from the 

already existing kind of morality (directly produced by biological and 

cultural evolution) to a Harean universalization. 

However, this suggestion slides too easily over the contrast between 

a norm of reciprocation and conditional cooperation on the one hand 

and a norm of pure rational benevolence on the other. To go from the 

first to the second of these would be a qualitative change in moral think¬ 
ing, different from a mere expansion of the circle within which altruism 

of the same kind operates. The 'reason' that avoids arbitrary cutoffs will 
not carry us over this gap. Also, the supposed evidence that there 

already is a significant amount of pure rational benevolence is weak. 

Singer makes much of the altruism of blood donors, but after all this is 
a comparatively inexpensive form of altruism. More spectacular forms 

of self-sacrifice typically come under the heading of the taking of risks 

within what is normally a cooperative enterprise, and are governed by 

norms of reciprocation. Despite Singer's argument, therefore, I still 
deny that the archangelic viewpoint is emotionally accessible to humans 

in any real sense, and I repeat that in any case it is not intellectually 

accessible. 

There is, then, a good reason why critical moral thinking should take 

the form sketched in my second suggestion above, that of a process of 
interaction, negotiation, and debate rather than something closely 

analogous to the thinking of Butler's God, namely, that the former is 
humanly possible, while the latter is not. 

This criticism may seem to tell not only against Hare's theory but also 

against my own first suggestion. But I think it is less damaging to the 

latter. We should need less close an approximation to divine omni- 
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science and universal benevolence in order seriously to assign some 
basic abstract rights to all persons alike, and to criticize practical working 

moralities by reference to that assignment, than in order seriously to 

adopt an unqualified aggregative utilitarianism, even if we confined this 
to the critical level. There are two reasons why this is so. First, the right- 

based approach, since it keeps everyone covered to some extent, keeps 

us covered among others. And, secondly, since its aim is to keep 
everyone covered, it can proceed in a more piecemeal way. We can say 

roughly whether some local arrangement, over a finite geographical area 
and a modest time span, does or does not constitute a decent approxi¬ 

mation to an application and realization of the basic rights of those 
directly involved, without necessitating sacrifices of the corresponding 

rights of persons outside this spatiotemporal region. We can say this 

more confidently than we can say that any scheme, however local its im¬ 
mediate bearing may be, is likely on the whole to come close to maximiz¬ 
ing the aggregate satisfaction of preferences of the whole body of human 

(let alone sentient) beings, present and future. In effect, this means that 

while my first and second suggestions about possible methods of critical 

thinking—the first, universalization in the form of an assignment of 
basic abstract rights to all persons, the second, a process of interaction, 

negotiation, and debate—are in principle different from one another, 
they are still not very far apart: the second could be seen as a way of 
approximately realizing the first. 

Let me sum up, then, the ways in which we might want to stress the 
role of rights in moral theory. First, it is clear that we shall want rights 

to be recognized and taken seriously as elements in our practical work¬ 
ing morality. But this not a point at issue between Hare's view and 

mine: he would be emphatic about the importance of rights at this level, 
as was another utilitarian, J. S. Mill, when he wrote: 

Justice is the name for certain classes of moral rules, which concern 
the essentials of human well-being more nearly, and are therefore 

of more absolute obligation, than any other rules for the guidance 
of life; and the notion which we have found to be the essence of 

the idea of justice, that of a right residing in an individual, implies 
and testifies to this more binding obligation.19 

The real dispute, then, concerns the choice between 'utility' and 'rights' 

as the central concepts in higher level, critical, moral thinking. 

Secondly—and this is now a point at issue —I have questioned 
whether the analysis of moral concepts yields the precise kind of univer¬ 

salization that amounts to the identification of morally defensible 
choices with ones made from a point of view that amalgamates the 
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points of view of all persons. But even if the analysis of existing moral 
concepts did have this as its output, why should this be seen as an im¬ 

portant constraint on the kind of critical thinking whose function is to 

choose a practical working morality, that is, a body of rules, principles, 

and dispositions that would directly guide and control what people do? 

The authority of moral concepts is no more sacred than that of particular 

'intuitions', and I have argued that Hare is not able to substitute for this 

authority a prudential vindication. The way, therefore, is at least open 

for a theory based on rights and the separateness of persons rather than 

on aggregative utility. 

Thirdly, Hare's style of universalization assigns to his archangelic 

critical thinkers a point of view that belongs rather to Butler's God and 

is not accessible to human beings either intellectually or, despite 

Singer's ingenious argument, emotionally. Lacking this point of view, 

we could not really carry out the utilitarian critical thinking: rather, if we 
aimed at this, we should achieve only guesswork purporting to be an 

application of preference-utilitarianism. But two other methods are 

humanly possible. One of these accepts, as the moral point of view, one 

that amalgamates the points of view of all persons, but interprets this 

amalgamation in a way that still allows for the separateness of persons, 
and so issues initially in an assignment of basic abstract rights, in terms 

of which concrete moral and political systems and proposals can be 

defended or criticized. The other abandons the attempt to work down 

from any supreme principle or overarching point of view, and instead 
works up from below by a procedure of interaction, negotiation, and 

debate. Though different in principle, these two methods are not far 

removed from one another in practice. I suggest, therefore, that rights 
not only should be prominent in a practical working morality, but can 

also replace utility at the critical level. 
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Rights, Utility, and Universalization 
Reply to J. L. Mackie 
R. M. Hare 

Mr Mackie starts with a contrast between utilitarianism and what he 

calls 'right-based' views or theories such as he has himself advocated.1 

I must therefore first ask some questions about this supposed dis¬ 

tinction. My trouble is partly that some of the tenets which are said to 
distinguish right-based theories from utilitarianism are ones which I, a 

utilitarian, have no difficulty in assenting to; and partly that the basic 

distinction which is supposed to divide the two kinds of theory is one 

which entirely eludes me, although, to judge by the widespread use 

made of it, everybody else understands it perfectly well. Or can it be that 

what everybody else is doing is parroting a slogan with which John 

Rawls ends his otherwise more or less fair statement of his disagree¬ 

ments with utilitarianism? He says 'Utilitarianism does not take serious¬ 
ly the distinction between persons'.2 This might suggest to a careless 

reader that utilitarians do not realize that there are distinct people in the 

world, with separate interests which have to be considered. But what 
utilitarian has ever denied this? 

Mackie, at any rate, guards against this misinterpretation. But the 
question remains of what, if not this obvious truth, he is accusing the 

utilitarians of denying. What is it to 'insist, to the end, on the separate¬ 
ness of persons' (p. 86)? What the utilitarian is doing is not denying this, 

but trying to give meaning to the requirement, on which Mackie himself 
lays stress, 'that everyone should have a fair go'. It is hard to see what 

this could mean, except, in Bentham's words, to 'count everybody for 
one and nobody for more than one'.3 But Mackie attacks the utilitarians 

for doing this. It is indeed rather mysterious that’critics of utilitarianism, 
some of whom lay great weight on the 'right to equal concern and 
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respect' which all people have, should object when utilitarians show this 
equal concern by giving equal weight to the equal interests of every¬ 
body, a precept which leads straight to Bentham's formula and to utili¬ 
tarianism itself. 

It should hardly be necessary to spell this out. To have concern for 
someone is to seek his good, or to seek to promote his interests; and to 

have equal concern for all people is to seek equally their good, or to give 
equal weight to their interests, which is exactly what utilitarianism re¬ 

quires. To do this is to treat others' interests in the same way as a pru¬ 

dent person treats his own interests, present and future. It is thus in¬ 

evitable that having equal concern for everybody will lead us, as Mackie 
puts it, to weigh together the interests of different individuals 'in the 

way in which a single thoroughly rational egoist would weigh together 

all his own desires or satisfactions'. To do this is not to fail to 'insist on 
the separateness of persons'. 

We can perhaps begin to understand why advocates of right-based 

theories get into the paradoxical position of advocating equal concern 

but dismissing the theory (utilitarianism) which secures precisely this, 
if we notice that certain rights, or the principles safeguarding them, in¬ 

itially demand unequal concern for people. Suppose that Tom (the 
lecher!) is consumed with a desire for the favors of Ann, but that she 

resists his advances because of a preference, though only a marginal 
one, not to indulge him just now. We say that she has a right to refuse, 

and indeed to be protected in her refusal by the law. But this is to show 
more concern for her than for him: we are frustrating a consuming desire 
of his in order to meet what may be a mere whim of hers to accom¬ 
modate him later rather than now. 

It is true that we should secure formal equality between them by adop¬ 
ting a universal principle forbidding rape by anybody. But the right-based 

theorist is very reasonably not likely to be satisfied by that. A principle 

universally permitting rape, or universally requiring females to yield to 
the advances of males, would pass this formal test just as well. Why 

then do we, in spite of our belief in the right to equal concern and 

respect, adopt, out of these principles, all of which are formally univer¬ 

sal, one in particular —one which in this case requires inequality of 
concern? 

Mackie has the answer, but does not explain how it is inconsistent 

with utilitarianism. He says (p. 87) 

[A right-based theory's] formal structure will be something like 
this. Having started with the assignment to all persons alike of the 
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rather vague right to a fair go, we first try to make this somewhat 

more explicit, in the light of ordinary human needs and purposes, 
by an assignment of some basic abstract prima facie rights. These, 

I suggest, will include the traditional rights to life, health, liberty, 
and the pursuit of happiness. 

The right which stands in the lecher's way is presumably a particular 

case of the right to liberty: the liberty in question is the freedom not to 

have one's body interfered with contrary to one's wishes. As we have 
seen, the right demands unequal concern in this case. 

These two stages in Mackie's account correspond closely to the two 

levels, critical and intuitive, in my own.4 The explanation of how equal 

concern at the critical level can lead to unequal concern at the intuitive 
is that an impartial critical thinker equally concerned to give everybody 

'the right to a fair go' would see that the right-assigning principles 

whose general acceptance would be most likely to achieve this aim 

would assign rights whose detailed observance in particular cases would 

sometimes require unequal concern. A two-level utilitarian theory 

makes this transition clear; whereas Mackie's phrase 'make more ex¬ 

plicit, in the light of ordinary human needs and purposes' conceals the 

nature of the process of getting from 'the rather vague right to a fair go' 

to more substantial principles governing our actions in the concrete 
world among real people. 

Is Mackie's 'formal structure' in fact different from my own utilitarian 

theory? The content of both theories might well be the same. Both, hav¬ 

ing set before themselves the aim of giving everybody a fair go, or hav¬ 
ing equal concern for all, find that the best way 'in the light of ordinary 

human needs and purposes' of achieving this aim is to devise a set of 

prima facie principles, some of them entrenching prima facie rights, for use 
in our moral thinking. My list of these could well be the same as 

Mackie's. But is the structure of the two theories different? I am inclined 
to think not. 

I will not enquire what Mackie means by calling his rights 'abstract' 
(perhaps the point he is making is the same point as I commonly express 
by calling the principles used in intuitive thinking 'simple' and 'gener¬ 

al'). But by calling them 'prima facie' rights he seems at first sight to be 

accepting (as he does later accept) my division of moral thinking into 

two levels, and to be putting the moral judgements based on these 

rights into the intuitive level. This certainly seems to be their natural 
habitat; and that, as I have repeatedly stressed in my book, does not en- 
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tail any diminution of the sanctity of the rights in question. I have given 

reasons why we should be extremely reluctant to let them be over¬ 

ridden, and even if we do, should feel bad about it.5 Mackie himself 
sums up these reasons on p. 91 of his paper. But he also agrees with me 

that the rights have to be 'defeasible' (another word, we might almost 

say, for 'prima facie'), because they can conflict in particular cases. This 
lays on the right-based theorist the task of giving a method for the 

resolution of these conflicts, as I try, in my book, to do in terms of my 
own theory. My account, though not entirely simple, does seem to me 

to yield a passably true-to-life model of the moral thinking that wise peo¬ 
ple actually do in such situations. 

I am left somewhat in the dark as to the differences which he finds 
between a right-based theory and my own—or, which comes to the 

same thing, as to the sense in which his theory could be said to be 
'based' on rights and mine not. For in so far as the rights are only prima 
facie and defeasible, it surely cannot be based on them; and the only 

right he produces which is more than prima facie is the right to equal con¬ 
cern and respect, which is preserved, at the highest level, and indeed 
really used as a basis, by my own theory. 

This unclarity, it seems to me, infects the first of the new objections 
that Mackie makes against my theory. He puts it forward only after a 
very fair account of my suggested division of moral thought into two 

levels, which, he agrees, enables me to deal with the vulgar objections 

to utilitarianism based on counter-intuitiveness, examples of which are 

likely to be in evidence in this volume. He also recognizes the close rela¬ 

tion between my version of even-handed utilitarianism and the 

quasi-Kantian universality of moral prescriptions on which I seek to base 
it. He goes on to attribute to me the view, in summary, that 'what is 

morally right is, ultimately, what would be chosen from a point of view 
that combines or amalgamates all points of view'. 

We must notice that it is Mackie, and not I, who introduces the word 
'amalgamate', with its suggestion, which he draws out, that 'all are 
blurred together into a mere aggregate of purposes', leaving the boun¬ 

daries between persons no longer visible. What I actually say is rather 
different. In an article I published a long time ago I quoted the lines 

Momentous to himself as I to me 
Is every man that ever woman bore.6 

My new book is full of the idea that we have in critical moral thought 
to think ourselves into the shoes of each of the persons affected, one by 
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one —which is why, as we shall see when we come to Mackie's third ob¬ 

jection, critical moral thought is so difficult for human beings. So far in¬ 
dividual distinctions are preserved. 

The question which then arises is how, when we think morally and 

therefore universally, we are to balance the preferences of these separate 

people against one another so as to be fair to them all. My answer is that 

we have to give equal weight to equal preferences, counting everybody 
for one. This is no more to amalgamate, let alone blur, the separate per¬ 

sons than it is when a judge, having heard what each of the parties to 
a suit has to say, tries to be fair to them all. As Mackie himself says, 

thinking this to be a point against me, 'Harean universalization might' 

(he implies that in my hands it does not) 'generate a persisting concern 

for each separate individual'. But in fact I do not in my critical thinking 

depart from this concern; I only seek a way in which concern for dif¬ 

ferent individuals can be fairly balanced, and find it by treating their 
equal preferences as of equal weight. 

As we have seen, this impartiality or equal concern at the critical level 
can yield principles which, in particular cases at the intuitive level, may 

require partiality or unequal concern, as when somebody's right has to 

be preserved at greater expense to somebody else. It is not clear how a 

right-based theory would justify this, since it purports to treat rights as 

'basic'. I justify it on the ground that the general acceptance of such prin¬ 

ciples would on balance best serve the interests of all considered impar¬ 
tially. That is to say, there is no other set of principles which would do 

more for their interests in sum, when interests are counted equally in 
proportion to their strength. 

It is the 'in sum' that Mackie is principally attacking. In the course of 

his attack he appeals to an analogy, which I also use, between adjudica¬ 
tion of interpersonal conflicts of interest and adjudication of intraper¬ 

sonal but inter temporal conflicts. If I am now trying to decide between 

courses of action, of which one will in total maximally satisfy the prefer¬ 
ences which I have at all times as to what should happen at those times, 

and the other distributes preference-satisfactions in some different way, 
I shall be forced into an adjudication between the interests of different 

phases of my own person which is analogous to that between the in¬ 

terests of different people. Mackie suggests that, contrary to the utilitari¬ 
an solution of this prudential problem, someone in this position might 

'try to ensure that no substantial phase of his life was too miserable, 

even if very great satisfactions at other times were to compensate for 

this'. How miserable is 'too miserable', and what 'compensates' for 

what? If we ask these questions, we see that even such a way of thinking 
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requires us to place values on the preferences that we are going to have 
at the various times. 

I say place values and not assign strengths'. I shall not in this paper 

go into the problem of the 'interpersonal commensurability of utilities' 
which is discussed briefly in my book.7 But, given that we can assess the 

strengths of the preferences, we still have to decide how much each of 

these preferences, present or future, our own or other people's, is to 
count for us, at the time when we are making the decision. My own 

answer is that, if we are prudent, they will count for us equally, strength 

for strength, irrespective of the times at which they are felt; and that, 
if we are thinking morally, other people's will count equally with each 
other and with our own. 

The first of these theses holds because that is what we mean by 'pru¬ 
dent'. It has to be asked whether the person who follows the suggestion 

just quoted from Mackie is being prudent. On the face of it he is not; 
but it is perhaps possible to interpret what Mackie says in such a way 

that he is. All we have to say is that by following the suggested policy, he 
is showing that he places a greater negative value on the misery than 

the positive value he places on the sum of the spread-out satisfactions 

at other times that the misery makes possible. This involves taking 'com¬ 

pensate' in a Pickwickian sense. They do not really and fully compen¬ 
sate for the misery, in his present estimation, or he would not follow the 

policy. And he is being prudent in following it, if the actual values to 

him, at the times when they occur, of the various experiences will be the 

same as he now places on them (as manifested by his following the 
policy). If, however, they are not, he is being imprudent, most probably 

because he does not fully represent to himself now the values he will 
place upon them. Such imprudence is of course extremely common, but 

does not support Mackie's argument; on the other hand if, to support 

it, he were to allege that a prudent person could follow the policy in ques¬ 

tion, this, as I have just explained, will be because the satisfactions will 
not in fact compensate for the miseries; so the intrapersonal prudent cal¬ 

culation is, after all, analogous to the interpersonal utilitarian calcula¬ 
tion, and the support for Mackie's argument collapses. 

The second thesis, that, if we are thinking morally, other people's 
preferences will count equally with each other and with our own, holds 

because, when we make a moral judgement, we are prescribing univer¬ 
sally for all situations of a given identical kind, irrespective of what in¬ 

dividuals occupy the different roles in those situations (the preferences 
had by the individuals being part of the roles; they do not travel round 
with the individuals). But if we fully know what it is like to be a certain 
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individual in a certain situation (and if we did not fully know, our moral 

thinking could be faulted for incompleteness of information) then we 
shall have the same preferences with regard to what should happen to 

us were we in that situation as the person who is actually in it and 

therefore actually has the preferences. For example, if I fully know what 

it is like to be burnt at the stake, I shall want not myself to be burnt at 
the stake just as much as does the person who is actually being burnt. 

Put these two premisses together, and it becomes inescapable that we 

prescribe, if we are prescribing morally, for all situations as if we were 

going to be in them forthwith, and therefore giving the same weight to 

the preferences of the people in them as they actually give to them. I 

have summarized the argument, and there is a lot more to be said about 

it; but it is not this part of my argument that Mackie challenges in his 
paper. 

This, then, is my answer to Mackie's first, 'internal', objection: the ob¬ 

jection that, even if my universal prescriptivist theory be accepted for 

the sake of argument, it does not lead inevitably to utilitarianism, but 

is consistent with his right-based theory. The answer is that, first of all, 

it does so lead, for the reason I have given; and that, secondly, if it is 
consistent with his right-based theory, then so is utilitarianism itself (as, 

indeed, I think it is, if 'based' is not taken too narrowly). 

The first part of this answer, however, leads us directly to Mackie's 

second objective, which he calls 'external', because it takes issue with 
my underlying theory, universal prescriptivism. I myself base this 

theory on conceptual analysis or philosophical logic. The moral words 

do, as a matter of linguistic fact, have the logical properties of prescrip- 
tivity and universalizability on which my argument for utilitarianism is 

based. This is to be established by appeal to linguistic (not moral) intui¬ 

tions: in our ordinary use of the words we do, as part of the meaning 

we give to them, assign to them these logical properties. We know that 

somebody who says 'He is in just the same situation as I am, including 

all his personal psychological characteristics, both occurrrent and dis¬ 
positional, and yet he ought to do it but I ought not' is offending against 

the logical rules which give 'ought' its meaning, in just the same sort of 

way as we know that somebody who says 'All the books in the shelf are 

blue, yet there is one which isn't' is offending against the logical rules 
which give 'all', 'not', 'is', etc., their meanings. It is open to anybody to 

adopt a different meaning for the word 'ought' (provided that he adver¬ 

tises the fact in order to avoid misunderstandings); but if he does so, 
when he asks 'Ought I?', he will, because he has changed the meaning 
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and the logical properties which are linked with it, no longer be asking 

the same question as we were asking when we used the same words; 

it would therefore not be surprising if he were able to give a different 

answer. Compare the person who says 'All the books on the shelf are 
blue', but means what most of us would express by 'Some of the books 

on the shelf are blue', or by 'All but one (the one written by me) are 
blue'. 

This position can be, and has been, attacked in two different ways. 
First of all, it might be alleged that we do not use the words consistently 

in that way; my linguistic intuitions are at fault. But secondly, it might 
be alleged that although what I say about ordinary language may be 

true, (or may be admitted for the sake of argument to be true), we do 
not want to be tied and bound, in our practical reasoning, by contingent 

facts about ordinary language. So somebody might say 'If the ordinary 
uses of words commit me, if I use them in my moral thinking, to being 
a utilitarian, to hell with the ordinary uses of the words!' 

Mr. Blackburn, who was kind enough to comment on an earlier draft 

of my book, advised me, in view of these possible objections, to take a 
course whose availability I had, indeed, already seen; and I was respect¬ 

ful enough to add a paragraph pointing out the alternative course. 

Mackie quotes this passage as 'conceding' the basis of his second objec¬ 
tion. Actually, it concedes at most one (the third) of the three premisses 

that he needs (p. 94); and even concerning this one I make it clear in my 

book that this is not my preferred way of handling the matter. It is a long 

stop, in case anybody is so imperceptive as not to see the force of the 
arguments on which, in the main, I rely. The first and second of 

Mackie's three premisses I would reject, because I appeal to only one 

kind of universalization (MT, p. 108), and that has a logical and 

linguistic basis which I have just reiterated. For this reason his first 
premiss, which requires there to be different kinds of universalization, 
misses the target, and so, therefore, does the second, which depends 
on it. 

The 'alternative course' into which Blackburn wished to draw me was 

to say 'All right, let us admit for the sake of argument either that my 
linguistic intuitions about ordinary language are wrong, or that it simply 

does not matter what logical properties ordinary language assigns to the 
words. Let us rather tell ordinary language to go to hell, and devise an 

artificial language whose words do have, by stipulation, the required 
properties. Then any user of this artificial language will have to be a util¬ 

itarian in his moral thinking. It remains open to anybody, provided that 
he makes his use clear, to use those words in some different way from 

that laid down in the rules of this artificial language, just as he could 
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escape in the same way from the rules of our natural language. He will 
then not be asking the same questions as we are. But he may not want 

to ask those questions. What we have to show him is that there is some 

reason why he should use that language and ask those questions, or, 

contrariwise, why we should not give up using our language and ask 
instead the questions that he is asking.' 

At the end of my new book I address myself to the task of justifying 

the asking of moral questions (which is the same task, whether follow¬ 

ing Mr. Blackburn's advice I treat them as questions in an artificial 

language, or whether, following my own inclinations, I claim that our 

natural language already serves to ask them). After admitting the pos¬ 

sibility of there being a character whom I call 'the consistent amoralist', 

who has abandoned the moral language and its rules (whether natural 

or artificial), I try to show what reasons there are for us not to become 

amoralists, and, still more importantly, what reasons there are for not 

bringing up our children to be amoralists, even if we have only their in¬ 

terests at heart. This part of my book amounts to a prudential defence 

of the institution of morality. As such it will raise eyebrows, but it is not 
my task in this paper to lower them. 

Let me make it clear, as Mackie does, that I am not merely giving a 
utilitarian justification of utilitarian morality; that would be trivial and 

easy. I am not, that is to say, only maintaining that an archangelic utili¬ 

tarian thinker would come out with excellent moral reasons for inculcat¬ 
ing the moral language with its rules. I am maintaining something much 

more substantial: that even a person who had nothing at heart but his 

own interest would do well to adopt this language and this way of think¬ 

ing as a matter of ingrained habit. This, I maintain, holds for the world 

as it is and for people as they are; it does not hold for all logically possi¬ 

ble worlds. The discussion, as Mackie says, is a long one, and my sum¬ 

mary here will have to be even briefer than his. Note that I am not say¬ 

ing that the morally right act is always in the agent's interest; such a 

claim would be extravagant. I am maintaining that the interests of all or¬ 

dinary humans (as opposed to impossibly clever devils) are likely to be 

furthered in general if they inculcate into themselves moral habits of 

thought —habits tenacious enough to make them actually suffer in mind 
if they transgress their morality, thereby giving them an added pruden¬ 

tial reason for not doing so. The main reason, however, is that in the 

world as it is, and as we have helped, for reasons of self-interest, to 

make it, the easiest way of seeming to be upright is to be upright (an 
opinion which Xenophon attributed to Socrates).8 
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If anybody thinks that even this is an extravagant claim, I ask him 
to notice that the more thoughtful of us, when we have to think about 
the education of our children, and probably think much more about 

their good than about the good of the general public or about morality, 
in fact try, with varying degrees of success, to inculcate into them moral 

habits of thought. And it would go worse with the children if we did 
not. 

There is, it goes without saying, room here for empirical differences 
of opinion as to whether this is so; for it is an empirical question what 

kind of education is most likely to lead to the maximal satisfaction of the 

children's preferences in the course of their lives. All I can say is that I 

believe that most thoughtful and experienced people, to judge by their 
practice, think it is so. The arguments which are brought against this 

position, like a lot of bad arguments against utilitarianism itself, rest 

largely on contrived examples, or too simple treatment of real ones. It 
is in this light that we should regard Mackie's example of the child 

brought up in a slave-owning aristocracy (p. 96). He suggests that criti¬ 

cal moral thinking, such as I advocate, might lead such a fortunately en¬ 

dowed child 'to support some tendency to reform this unequal social 

structure, rather than merely to accept it and flourish within it, if there 

were any real possibility of successful reform'. But if there were any 
such real possibility, it could only be because there were factors at work, 

as there have been in many slave-societies before their reform, which 

made the foundations of the society shaky; and these same factors 
would very probably make it in the interest of its more fortunate 

members (especially if they they had regard to the interests of their 
posterity) to contemplate and work for a change to a more stable, 

because more equal, society. To substitute- a more up-to-date example: 
does Mackie's argument commit him to saying that in present-day 

South Africa it is in the interest of a child to be brought up on diehard 
verkrampte rather than on more liberal verligte lines? 

Although near the end of my book I do confront the question 'Why 

should I be moral?', I am not staking my reputation on the success of 
my answer to it. I should be content with something more modest: to 

have shown that the moral questions we are posing all the time are 
posed in terms whose meaning and logic generate a way of answering 

them which constrains us, once we ask the questions. If an amoralist 

refuses the questions themselves, that is another issue. However, I do 
believe that as a matter of fact there is a preestablished harmony be¬ 

tween morality and prudence, to this limited extent, that if we were to 
bring up a child (or ourselves) to ask moral questions and answer them 
by means of the two-level structure of moral thinking which I say our 
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language imposes on us, we should be acting in the child's (or in the 
second case our own) best interests. 

Mackie's paper contains an illuminating digression about recent so- 

ciobiological theories and Peter Singer's first-rate appraisal of them in 

his book The Expanding Circle.91 shall not go into the question in detail, 

as I have discussed Singer's book elsewhere.10 I agree with his conten¬ 
tion that the limited altruisms which 'the selfish gene' can produce (kin- 

altruism, group altruism and, more generally, reciprocal altruism) tend 

to escalate into a more universal kind of altruism, even though genetic 

factors might not by themselves directly produce this. The explanation 

he gives is that the power of reason evolves because it helps us to 

secure, by its more selfish applications, the survival of the genes which 

produce it; but that, once we have this power, we cannot stop ourselves 

using it in ways which lead us towards universal impartial benevolence. 

He compares morality with mathematics: counting and adding are good 

for our genes; but once we can do them we are on an escalator that car¬ 

ries us up to topology and other pursuits which, even if useful, could 

not have grown up because they helped our genes to reproduce 

themselves. In the same way, the kinds of thinking which, within a 

limited kin-group or small reciprocally helpful society, conduce to the 
reproduction of the genes responsible for them, may tend to escalate in¬ 

to a morality of universal equal concern for all sentient beings. And this, 
though not genetically produced, might in the end, in the present 

world-nexus of interlocking interests, prove to be genetically useful. To 
Singer's invocation of the escalation of reason, I would add a mention 

of the escalation of the moral language in which we reason; but the 

general lines of his suggestion seem to me promising. 

But Mackie could agree, and still be left with his most powerful argu¬ 
ment against me. It might be, he concedes, that the adoption of some¬ 

thing like the standard system of prima facie moral principles for use in 
our ordinary thinking would be recommended both by a perfect moral 

thinker and by a similarly perfect prudential thinker. But if it were mere¬ 

ly a contingent empirical fact about the world that this was in general 

the case, it would not, he thinks, support my prudential defence of 

morality. For although the prima facie principles would be the same, the 

route by which a prudential and a moral thinker would arrive at them 

would be different. And the consequence of this would be that in all dif¬ 
ficult cases, especially those in which morality and prudence diverge, as 

I have admitted that they may, the critical prudential thinker may cease 

to agree. Though it may be prudent to cultivate a repugnance to lying, 

there are surely (Mackie could argue) cases in which, once the question 
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has been raised whether I ought to tell a lie in my own interest although 

it would be morally wrong, the perfect prudential thinker will say that 
I ought, and the perfect moral thinker will say that I ought not. 

As I have already suggested, the most promising way of answering 

this objection is by an appeal to contingent facts about human nature and 

about the world in which we actually live. First, I do not think it practi¬ 
cally possible to bring people up so that they follow the prima facie moral 

principles with the consistency which even their own interest demands, 

without implanting in them quite strong feelings of aversion to breaking 

them. But if they have these feelings, it will become to that extent con¬ 
trary to their interest to break them, because it makes them feel bad. So, 

when the perfect prudential critical thinker takes this additional factor in¬ 
to account, he too will recommend telling the truth. The original aversion 

therapy was in our own interest, and, once we have undergone it, it 
makes it in our interest to avoid the aversive events (e.g., lie-telling by 

us) even in those cases (which for my argument will have to be rare) in 
which it is otherwise in our interest that they should occur. 

Secondly, even if the coincidence between morality and prudence in 

general were purely fortuitous (which it is not, though it is not logically 
necessary either), it would be sufficient for my argument (which is 

designed to show why we should not bring up our children and 

ourselves as amoralists) if there were this contingent correlation. For 
when we are bringing them up (at a stage when they certainly cannot 

distinguish clearly between morality and prudence) we shall cultivate in 
them the sound moral principles in their own interest. So there is 
prudential justification for the original aversion therapy. But what shall 

we, if we have their interests at heart, include in our education on the 

question of what to do when in difficult cases morality and prudence 
conflict? The time will come when they will be able to distinguish be¬ 

tween moral and prudential critical thinking, even if, being humans, 

they cannot manage either at all well. My guess is that we shall warn 

them against supposing too easily that they can win the prudential game 
by abandoning the moral one. Critical thinking of any sort is extremely 

difficult, and, for my part, I think it both easier and wiser to do it in the 

moral way, by appealing to truly universal principles, than to attempt 

self-interested cost-benefit analyses. I know of so many people who 
have erred, even prudentially speaking, by supposing otherwise. 

This leads me to a discussion of Mackie's third and last main objec¬ 
tion, which will have to be brief. It relates to what he calls the inacces¬ 
sibility of critical thinking to human beings. I do not find so much dif¬ 

ference on this point between him and myself as he does. I stress 
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repeatedly in my book that only a perfect being (God, or the character I 

call the archangel) could do it perfectly. Bishop Butler therefore, as 

Mackie says and as I have said in the past, leaves the whole thing to God, 

to find out the best prima facie principles and reveal them to our con¬ 

sciences. But, as Hobbes says, 'Though God Almighty can speak to a 

man, by Dreams, Visions, Voice, and Inspiration; yet he obliges no man 

to beleeve he hath so done to him that pretends it; who (being a man) 

may erre, and (which is more) may lie'.11 If we either do not believe in 
God, or believe in him but also think that the line of communication be¬ 

tween him and us is fallible, what are we to do? Intuitive thinking, as I 
hope to have shown in my book and as Mackie agrees, cannot be self- 

supporting, because we cannot without circularity appeal to intuitions to 

justify intuitions. So critical thinking has somehow or other to be done. 

The question therefore turns into one about whether Mackie's or my 

suggestions about the best method of critical thinking are more promis¬ 

ing. He first considers a method which, he says, could be put forward 

as an amendment to my own which on reflection I might accept. But no 

reflection is necessary, because the suggestion is entirely consistent with 

my views from the beginning and is no amendment. This is that my 

thoroughgoing prescriptive universalization might amalgamate the 

points of view of all the individuals concerned in a way that took 

serious account of the separateness of persons, by assigning such 
basic abstract rights as I have suggested to each person. That is, we 

could have a right-based method of critical thinking (p. 98). 

As I have already said, this is how my own method proceeds: the ab¬ 

stract right in question is that to equal concern and respect (which is a 

mere rephrasing of universalizability). All the other rights which Mackie 
wants he calls prima facie, and therefore cannot think them to be the 

bases of critical thinking; and anything else he wants to put in as a basis 
of critical thinking could, I am pretty sure, be shown to be derivative 
from this right to equal concern. 

But Mackie rejects this approach because he wants us not to base our¬ 
selves on conceptual analysis: 'Right and wrong have to be in¬ 

vented . . . morality is not to be discovered but to be made' (p. 98). 
This is surely not a bone of contention between us. For if he is here 

speaking about the concepts, of course l can agree that they had to be 

invented (or at least, to allow for a Chomskian innate grammar, that 

they had to develop somehow among men); and if he is speaking about 

the content of morality, it is in accord with my prescriptivist views, which 
have often been attacked on this very ground, to say that we have to 

come to our own moral principles and cannot look them up in any 
encyclopedia. 
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However, for whatever reason, Mackie rejects this approach, and 
suggests instead that 

critical thinking might itself be a process of interaction, nego¬ 

tiation, and debate between diverse groups with different starting 

points, different traditions of thought. Rather than proceeding de 
haut en bas, being pursued by one or more detached thinkers who 

try to stand above the whole conflict of interests and ideals, it 
would work up from below, from those conflicting views and 
claims themselves (p. 100). 

This gets me quite wrong, if it was intended to suggest that on my view 

moral thinking can be done without discussing other people's interests, 
ideals, claims, views, etc., with them. Why should it be thought that I 

wish to dispense with such discussion and negotiation? But the question 
is. When we have finished stating our claims and views, what do we 

do then?' Some people, perhaps, are content to leave the issue there¬ 
after to a power struggle. Mackie, with proper caution, says 

The details of this process would be contingent upon the input to 

it and are therefore not open to any precise description a priori. But 
it is reasonable to expect that any such process of interaction, nego¬ 

tiation, and debate would be roughly equivalent to some distribu¬ 
tion of entitlements that are not merged into a pure collectivity—in 

other words, that this too would be, in effect, a right-based 
approach. 

I find this suggestion somewhat obscure; but in so far as I can under¬ 

stand it, it seems not too different from my own. The main difference 

is that I, unlike any right-based theory so far produced, provide a 
clear basis for the negotiation: the prescriptions they come to in the end 
have to be such as they can all accept for universal application whatever 

individual role anybody plays. This is a method often in effect used in 
negotiations, and it works. The use of this rule in critical thinking will 

lead the negotiators to assign to each other at least one 'entitlement' at 
the critical level, namely the right to equal concern. It will also lead them 

to give each other a lot of prima facie 'abstract' (as Mackie calls them) en¬ 
titlements for use at the intuitive level. In fact the whole thing will go 

just as I say it does, given this ground rule. If this is not to be the ground 
rule, what other way is there of disciplining the negotiations? 

I will end with a suggestion. My own ideas were developed pari passu 

with fairly engaged and involved thought about a lot of practical moral 

issues such as often divide the negotiators in such disputes. I would be 
willing to let my method and a right-based method (when one has been 

fully worked out) be tried out on such issues, to see how well they serve 
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to resolve them. I think it would turn out that the methods, in so far as 
they served, were not all that different. 

NOTES 

1. This and the paper to which it is a reply are the fruits of the last of several seminars 

which John Mackie and I held at Oxford before his tragic death. I must express the feeling 

of personal loss that I share with many others at being bereft of the delight and illumina¬ 
tion of discussions with him. 

2. A Theory of Justice (Cambridge, Mass.: Harvard University Press, 1971), p. 27. 

3. Cited in J. S. Mill, Utilitarianism, ch. 5 end. 

4. See my Moral Thinking (Oxford: Oxford University Press, 1981), chs. 2, 3. 
5. Moral Thinking, esp. pp. 28ff. 

6. 'Community and Communication' in People and Cities, ed. S. E. Vemey (London: 

Fontana, 1969); reprinted in my Applications of Moral Philosophy (London: Macmillan, 1972), 
p. 115. 

7. Moral Thinking, ch. 7. 

8. Xenophon, Memorabilia I, 7; see Moral Thinking, p. 196. 

9. The Expanding Circle: Ethics and Sociobiology (New York: Farrar, Straus & Giroux, 
1980). 

10. New Republic, February 1981. 

11. Leviathan, ch. 32. 



6 

Respect for Human Moral Rights 
versus Maximizing Good 
H. ]. McCloskey 

Utilitarianism and Natural Human Moral Rights 

Jeremy Bentham saw clearly enough that utilitarianism can have no 

truck with theories of natural human rights. In Anarchical Fallacies, 
writing of the Declaration of Rights of the French National Assembly in 
1791, Bentham made his celebrated statement: 

Natural Rights is simple nonsense: natural and imprescriptible 

rights, rhetorical nonsense,-nonsense upon stilts. But this rhetor¬ 
ical nonsense ends in the old strain of mischievous nonsense.1 

In spite of this, Bentham's clear apprehension of utilitarianism's com¬ 
mitment to rejecting the view that there are certain basic natural human 
moral rights that hold of human beings as human beings, very many 

utilitarians today seek to reconcile their utilitarianism with theories of 

human moral rights, with theories of natural moral rights of persons of 
the kinds set out in the UN Declarations, according to which we are 

claimed to possess various basic, fundamental moral rights simply by 
virtue of being human beings, or human persons, and not by virtue of 

the utility of a belief in and action on the basis of respect for such rights. 

Utilitarianism denies, and is committed to denying, that there are 

natural moral rights that hold of persons as persons, of human beings 
cjua human beings. If its ethic is to be expressed in the language of moral 

rights, it might be said to hold that it is the greatest good or the greatest 

pleasure that has a moral right to exist, that individual persons and 
animals have no moral right to a specific share in or of the greatest good, 

their roles being those of being instruments for achieving or vehicles for 
bringing into being and sustaining the greatest good, they having a 

moral right to contribute to the common good as vehicles or instruments 
thereof. Of course, strictly speaking, an abstraction such as the greatest 
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good cannot in any literal sense of 'moral right,' possess moral rights, 

whilst the rights individuals may possess as vehicles or instruments of 

the greatest good would be a mixed bunch, including such rights as the 

rights to live or to be killed, to be free or to be constrained, to be helped 

or to be harmed or used—the rights varying from person to person, 
situation to situation, from time to time. Thus, if the greatest good could 

be realized by promoting the pleasure of only one or other of two 

distinct groups of one hundred persons, then, in terms of utilitarianism, 

it would morally be indifferent which group was chosen, and no 

member of either group would have a moral right to the pleasure. 
Similarly, if, in a war, the greatest good could be achieved only be send¬ 

ing a particular platoon on a suicide mission, the officer in charge would 

have the moral right to order the platoon to go on the mission, and the 

members of the platoon would have the moral right to be killed for the 

sake of the greatest good. This is a very different way of thinking about 

moral rights from that in terms of there being certain basic human moral 
rights. 

Two considerations appear to have contributed to the belief that utili¬ 
tarianism can accommodate within its framework the view that there are 
general human rights. The one is the mistaken belkf thatjalk about 

rights in general, and about human rights in particular, is reducible 
without loss to talk about duties, this commonly being associated with 

another mistaken view, namely, that rights and duties are correlative. 

The other consideration is that utilitarianism has been thought by 

various utilitarians to imply that various general legal and social rights 

ought to be accorded to individuals, and this has been confused with the 

distinct view that individual persons possess general human rights qua 
being human persons. 

It is not difficult to bring out that talk about rights is not reducible to 
talk about duties. We may have rights and there be no corresponding 

duties in the sense that whatever duties, if any, arise from the right, do 

not constitute the right. Thus we may have a moral right to appropriate 
the pearl we find in an oyster, money on a deserted road. We may have 

a right to follow the dictates of our conscience, yet others may have no 

duty to abstain from interference with us when we seek, on the basis 

(of our conscientious beliefs, to violate the rights of others. There is the 
, further consideration that with many rights —the right to life, the right 

j to a fair trial, the right to education, the right to self-development-we 

determine what the duties of others are by reference to the right; and 

the duties that could follow from such rights may potentially be infinite 

in number and such as not to admit of being set out in a determinate list. 

The view that rights and duties are correlatiye would, if true, lend 
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support to the reducibility-of-rights-to-duties thesis. However, whilst 
duties and rights may be correlative - as when by a voluntary act a per¬ 
son enters into a promise, contract, becomes a parent-commonly 

rights, and more evidently, basic human moral rights, and duties are not 

correlative. This is so with the examples cited above. There may be no 

correlative duty to a right of conscience. With rights of recipience, rights 

to aids and facilities, the duties that arise from the right are not the 

determinate, fixed, finite duties, correlative duties are thought of as be¬ 

ing. Equally, we may have important duties in respect of other persons, 

without those persons necessarily having rights against us. This is often 

so in respect of duties of benevolence towards determinate persons. The 

duty to maximize good, which dictates that we visit our lonely, ailing 
aunt in hospital, need give her no moral right to our visit. 

It has been claimed that utilitarianism implies that various general 

legal and social rights, such as the rights to life, liberty, self-develop¬ 
ment, be accorded to persons. However this is distinct from ascribing a 

moral right to those persons. We may believe that there is no moral right 
to propagate immoral, false beliefs, nor to publish or read the obscene 

and pornographic. Yet we may rightly believe that there are good moral 
reasons for according the legal and social rights to do these things. Thus 

it was that St. Thomas Aquinas acknowledged that it may be permissible 

for a state to tolerate prostitution so as to avoid greater evils. It is rele¬ 
vant here that J. S. Mill is commonly interpreted as arguing in Liberty 

from ideal utilitarian premisses, that civilized, adult human beings have 
a moral right to liberty, a conditional right that holds only if certain con¬ 

ditions prevail. When these conditions prevail, it is a prima facie right, 
and an absolute right only if it is not overridden by other conflicting 

moral considerations. If Mill had indeed been arguing in this way, there 

would be a serious problem in reconciling his utilitarianism and his 

defense of the right to liberty. And Mill would have needed to show that 
his position was secure from Bentham's critique of natural moral rights 

theories. In fact, it would seem that Mill argued for liberty in the sense 
of freedom from interference by the law, by society through social 

pressure and public opinion, and by individuals as by organized 
boycotts—and this by reference to goods such as knowledge; rational, 

vital belief; self-development, including moral development; and 
pleasure. Where maximizing good dictated legal and/or social con¬ 
straints as in many cases in which the individuals are either not the best 

judges or not the best guardians of their own interests, for example, the 
uncultivated in respect of education, as well as when others made it 
their business to prey on the weakness of others, Mill favored or enter¬ 
tained the possibility of legal and/or social constraints. So to argue, is 



124 □ H. J. MCCLOSKEY 

to argue from ideal utilitarian premisses, not for the possession by in¬ 

dividuals of various human moral rights, but for the according to certain 

individuals under certain conditions, the possession of various legal and 
social rights. The latter contention is consistent with utilitarianism. 

A utilitarian might seek to accommodate talk about human moral 
rights within the utilitarian framework by arguing that there are good 

utilitarian reasons for attributing human rights to persons who do not 

possess moral rights, just as there may be good utilitarian reasons for 

ascribing responsibility to persons who are not morally responsible for 

their actions. This might be urged in terms of act-utilitarianism as a tac¬ 

tical move for maximizing good. Alternatively, it could be developed as 

an element of a rule-utilitarianism. Clearly it would be difficult to find 

plausible act-utilitarian reasons for propagating such a falsehood. On 

the other hand, whilst a rule-utilitarianism that incorporated such a 

human moral rights component would normatively be more attractive 

than many versions of rule-utilitarianism, it would remain exposed to 

the basic criticisms of rule-utilitarianism set out by J. J. C. Smart, myself, 
and others.2 

The Concept of a Moral Right 

In their discussions of the concept of a moral right, many philosophers 

have been influenced by their views about the nature of legal rights and 

have sought to assimilate moral rights to legal rights, explaining them 

as claims, legitimate claims, justified claims; as powers, powers we 
ought to be accorded or to possess or be permitted to exercise, or as 

moral powers; as liberties we possess or ought to possess; as expecta¬ 

tions or as reasonable expectations; and also in terms of duties of others 
towards the possessor of the right such that to have a right against 

another is for that person to have a duty towards the holder of the right. 

Against such accounts I have argued in various places that accounts 

of moral rights as claims, legitimate claims, justified claims, and the like, 

confuse what follows from the possession of a moral right, with the 

moral right itself.3 We establish that a claim is morally legitimate, moral¬ 

ly justified, often, if not always, by showing that it follows from a moral 

right. It is either unhelpful or inaccurate to seek to explain rights as 

powers of some sort. To explain them as moral powers is unhelpful as 

we need to explain what a moral power is, in terms of a moral right. On 

the other hand, explanation of rights in terms of powers we ought to 

possess, be accorded, or be permitted to exercise, does not fit the facts. 
A good deal of talk about rights has nothing to do with powers. Ac¬ 

counts of moral rights in terms of liberties give the wrong emphasis and 
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note only one aspect of the possession of a right. To possess a moral 
right is to possess a moral liberty to do, enjoy, receive, demand, have 

demanded, that to which one has a right. However, with many moral 
rights, such as the right to life and to health care as an element thereof, 

the liberty aspect is the less important one, the provision of protection, 

aids, and facilities, the more important one. Much of the importance of 

claims about human moral rights lies in the fact that moral rights are 

quite distinct from expectations, more especially, reasonable expecta¬ 
tions. Most of the many millions of disabled persons in the Third World 
today can have no expectation, reasonable or otherwise, that they will 

be aided in the way they have a moral right to be aided; yet it is true 

and important to acknowledge that they have a right to aid. The right 
is not simply a legitimate claim, nor merely a moral power, nor a mere 

moral liberty; it is a moral entitlement that gives rise to a moral authority 
to do what these individuals are entitled to have or to do, to be protected 

from interference, to receive aid, to demand or have aid demanded on 

their behalf. More generally, moral rights are moral entitlements that 
confer moral liberties on their possessors to do, demand, enjoy, have, 

etc., depending on the nature and basis of the right; and they are moral 

entitlements that typically but not always impose moral constraints on 
others to abstain from various actions and activities, or to do, assist, pro¬ 

vide services and facilities, etc., again depending on the nature and 
basis of the right. 

Basic Human Moral Rights as Grounded in Personhood 

Whereas many special moral rights such as those of the creditor against 

the debtor, the promisee against the promiser, the child against its 
parent, are created by voluntary actions of one party, in the former 

cases, by virtue of the fact that the relevant party has a more general, 
more basic right to enter into the contract, to make the promise, the situ¬ 

ation with basic human rights is very different. Their existence is not 
seen to depend on the occurrence of specific actions by others. How 
then are they grounded? How can it be shown that there are general, 
basic, human moral rights? 

Historically, the main approaches to establishing the existence of 

human moral rights have been in terms of seeking to derive them from 
God, to ground them on human nature and what is necessary for 
human beings to attain their natural end through perfection of then- 

nature, and in terms of contending that the basic, fundamental human 
rights are self-evident rights. 

The first of these approaches, that of seeking to establish moral rights 
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by deriving them from God, even though adopted by so famous an ex¬ 

ponent of the existence and importance of natural rights as John Locke 

in the Second Treatise Of Civil Government, is rarely encountered today, 

partly because of the lessened importance attached to religion, partly 

because, if true, it would imply that really there are no natural, human 

moral rights, only rights possessed by God; and that if there were no 

God, there would be no moral rights. The second approach is that based 

on the Thomistic theory of natural law.4 Space will not permit a detailed 

discussion of this approach here. However, it is to be noted that dif¬ 

ficulties arise for such a theory in respect of its theses that there are ends 

or purposes inherent in human nature, that they are based on inbuilt 'in¬ 

clinations' or 'appetites' that we have by virtue of our nature as sub¬ 

stances, animals, rational beings, and that we have a self-evident right, 

by virtue of our right to be good as human beings, to align ourselves 

with these inherent natural ends to attain our natural end and be good 
as human beings. 

The plausible approach, that upon which the major accounts of 
human rights of the late eighteenth century, the nineteenth century, 

and this century, and that which would appear to underlie the UN Dec¬ 

larations and their ready and widespread acceptance, is that the basic, 

fundamental, human moral rights are self-evidently so, that to become 
aware that persons possess such rights, we need simply reflect on the 

nature of human persons and on the concept of a moral right. (If J. S. 

Mill is to be interpreted as arguing for moral rights such as a moral right 

to liberty, as distinct from simply the according of legal and social rights, 
then his argument is to be construed as maintaining that there are moral 

rights to what is necessary as a means to or condition for attaining 

various intrinsic goods, where his premiss would need to be that there 

is a self-evident right to access to intrinsic goods). 

Basic, self-evident rights of persons include: the rights to life, health, 

and to bodily integrity; to respect as persons, and hence to respect for 

one's moral autonomy and integrity, and as a possessor of feelings, 

creative imagination, and needs of many kinds; to self-development and 

to education as a condition and element thereof; to access to knowledge 

and truth. These are self-evidently rights and are to be defended as 
such. With certain minor qualifications,, they are the same for all per¬ 

sons. The derivative rights that follow from these basic rights, which in 

UN Declarations are so often confused with basic rights, are not self- 
evident; and they vary from person to person, situation to situation. 
Hence it is that the very talented person, the person of only average 

capacities, and the disabled person may have very different derivative 
rights according to what is necessary for them to enjoy their basic moral 
rights as persons. 
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An adequate defense of the self-evidence of these rights would re¬ 
quire very lengthy treatment of a kind that is not possible here. Instead 
of such a discussion, the features of persons that provide the bases of 

the claim that persons self-evidently possess such rights will simply be 
noted. 

The right to life rests on the human person's nature as a morally auto¬ 
nomous being, and as a rational, emotional being with a capacity to con¬ 

trol, create, and recreate his or her experiences. Respect for the existence 

and will of such a being is morally appropriate and confers the right to 
existence, that is to life, on those who possess such a nature. Thus the 

right rests on respect for and acknowledgment of the fact that posses¬ 

sion of rational autonomy gives its possessor rights over his own 

existence-he has the capacity and hence the right to determine what he 

does or what is done to him; it involves respecting his will as it affects 
him. Usually he wills to live and not be killed. Given this, how can 

another have a right to override the will of a rationally autonomous be- 
ing by killing him? Further, his nature as not simply a rationally auto¬ 

nomous being, but as a rational, emotional, imaginative, creative being 
has worth and value such as morally to require that it be protected, and 

neither harmed nor destroyed. The right to life that rests on these 

features of persons is a right not simply not be be killed but a right to 

be kept alive, a right to be saved if endangered. Such an account en¬ 
counters obvious difficulties in respect of infants and fetuses. Infants 

evidently possess the right to life by virtue of their potentiality to be full 
persons. Although the fetus is usually—but by no means always—a 

potential person, the greater remoteness of its potentiality, combined 
with our awareness that a potential X is not an X and possesses very dif¬ 

ferent attributes and value from an X, incline many not to ascribe the 
same right to life to the fetus, the more so as the fetus may be thought 

of in its early development as primarily a potential organism, although 
also a potential person.5 

The right to health, like the right to bodily integrity, is related to but 
not wholly based on the right to life. Ill health and mutilation of the 

body need not threaten life. Deliberately to harm the health of persons 

is to violate their personhood, impairing capacities, causing needless 

suffering, overriding wills. So too with violation of bodily integrity, as 

with compulsory sterilization, barbarous forms of punishment such as 
chopping off hands, blinding, removing the tongue. In a real sense, 

although not in the sense suggested in Locke's labor argument for 

private property nor in the sense claimed by many feminists in their 
defense of abortion from a woman's right to control (and mutilate?) her 

body, our body is ours to care for and maintain as the vehicle of our per¬ 
sonhood. Although it is true that we can lose an organ, a leg, an eye. 
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and still be the same person, our body appertains to us as persons. The 

negative aspect of the case for the rights to health and bodily integrity 

is evidently strong. How can another have the right to injure, infect, 

disease a person? So to act is to violate a right. A very powerful moral 
justification would be necessary for such an act not to constitute a grave 

and illegitimate violation of a right. 
The right to respect as a person and hence to respect as a morally 

autonomous being and as a rational, emotional, imaginative being, can 

only be grasped by reflection on the nature of a person as a person, and 

on what morally is the appropriate response to this nature. To deny 

respect to persons, not to respect a person's moral autonomy and in¬ 

tegrity without good moral reason, is to treat the person as a thing. It 

is to deny his personhood. To force a person to act against his sincere, 

carefully thought-out moral beliefs, is to deny his autonomy in respect 

of the most important aspect of his life. Recognition of this right 

underlies the strongly and widely held conviction that conscientious ob¬ 

jectors have a moral right, which should be recognized in law, to with¬ 
hold their services in war, that those with moral objections to medical 

treatment should not be forced to undergo it even to save their lives, 
that attempts should be made to secure the rights of children whose 

parents object to medical treatment on moral grounds, without forcing 

the consciences of the parents. 
The right of self-development and to education as a condition and ele¬ 

ment thereof relate to the nature and value of human self-development. 

The right is made manifest by bringing out the nature of self-develop¬ 
ment as a product of persons' exercise of their autonomy, and other 

valuable capacities and potentialities. The right to access to knowledge 
and truth is involved in the rights to self-development and to respect as 
a person, but it is also a right in its own right. Human beings have the 

capacity to acquire, grasp, use knowledge; and knowledge is of im¬ 

mense intrinsic and instrumental value. Recognition of such a right 

seems to be implicit in Mill's major argument for freedom of speech and 

discussion, however his conclusions are to be construed. 

Basic Human Moral Rights as Intrinsic, 
Inalienable, but Not Always Absolute 

The view that some or all of the basic human moral rights are absolute 

rights has a long history. Thomists have long argued to this effect, see¬ 

ing such rights as the right to worship God, to live morally in accord 

with the natural law, and the right to life, as among the human rights 

that are always absolute. More recently, indeed, during the past quarter 
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of a century, this kind of claim has been taken up by a very different 

philosophical school, that of the American libertarians and neoliber¬ 
tarians, of which M. Rothbard, J. Hospers, and R. Nozick are the best- 

known members, they arguing that the right to private property is 

always an absolute right.6 It was because the theories and Declarations 
of Rights of their day were seen by them to embody this same kind of 

claim that certain human rights are always absolute, that both Bentham 

and Edmund Burke attacked theories of human rights as they did. 
Hence it was that Burke wrote: 

What is the use of discussing a man's abstract right to food or 

medicine? The question is upon the method of procuring and ad¬ 

ministering them. . . . Rights undergo so many refractions and 

reflections it is absurd to talk of them as if they continued in the 
simplicity of their original direction.7 

Burke is clearly right in his rejection of theories that there are general 

absolute human rights. Major difficulties are encountered by theories 
that claim that any right, other than a purely negative right to freedom 

from interference of various kinds, are always absolute, the difficulties 

arising from the logical possibility of conflicts, and also from the fact of 
actual conflicts which are such that we cannot respect all the alledgedly 

absolute rights of all the persons who are claimed to possess them. Prob¬ 

lems of a different kind are encountered by the claim that certain 

negative rights, for example, the right to life interpreted as a right not 

to be killed, are always absolute, namely, that such a claim leads to 

morally unacceptable conclusions. Different rights, for example, the 
rights to life and to moral autonomy and integrity, may conflict with one 

another, such that we have morally to determine which to respect and 

in what way; the one right, such as the right to life, may give rise to con¬ 

flicts, such that we can protect, save one life, only by sacrificing or not 
saving another life. And rights may conflict with other values, such as 

pleasure or pain, in ways that morally oblige us to qualify our respect 
for the right, as in curtailing acts directed at a persons' self-development 

to prevent gross cruelty to animals. Thomists have offered partial, but 
only partial, replies to criticisms based on these difficulties in terms of 
theories such as the Doctrine of Double Effect, the theory of the Unjust 

Aggressor (who may be neither unjust nor morally responsible for what 
he does). However, these replies themselves encounter difficulties of 

many kinds, including those of involving their exponents in morally 
abhorrent conclusions not unlike those to which they object when such 

conclusions are shown to follow from rival theories. Thus the Doctrine 
of Double Effect permits the knowing, unintentional killing of thou- 
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sands of innocent children for the sake of a proportional good; yet it 

commits its exponents to losing a just war if success can be achieved, 

and millions of innocent lives be saved, only by the intentional killing 
of one innocent person. Similarly objectionable conclusions follow about 

the permissibility of killing morally innocent 'unjust aggressors' to save 

one's life. At the same time, acceptance of these supporting theories 

amounts to an admission that human rights such as the right to life are 

not always absolute. How can it be so if we are said to have the moral 

right intentionally to kill the morally innocent unjust aggressor, and 

knowingly, albeit unintentionally, to kill innocent persons, when and if 

the intended good is proportionately good, and cannot be achieved 
without bringing about the unintended, foreseen good? 

The problem of making rights-theory secure from Burke's criticisms 

is not to be solved along such lines. However, there is a much simpler, 

more plausible solution. Burke's objections are to be circumvented by 
acknowledging that the basic rights are intrinsic, inalienable rights, that 

they belong, are possessed by persons by virtue of their personhood, 

but that they are not always absolute rights. W. D. Ross, in The Right 

and the Good, applied the expression 'prima facie duties' to duties that are 

always duties but not always absolute duties, Ross in his general ac¬ 
count of obligation developing a theory very similar to that of Richard 

Price, Price being the object of much of Burke's vituperation in Reflections 
on the French Revolution.8 A similar distinction needs to be drawn and a 

similar terminology is required in respect of basic human rights. They 

are always rights—inalienable, intrinsic rights —but they are simply 
prima facie rights; they are rights that are absolute rights only if they are 

not overridden by more stringent moral rights or other moral considera¬ 
tions. 

The introduction of this distinction into human moral rights theory is 

both right and necessary. It does however greatly complicate the prob¬ 

lem of determining what are the absolute, morally operative rights of a 
person in any concrete situation. Yet the acknowledgment of this feature 

of basic human rights is necessary for two reasons, the one because 

physical resources may be inadequate to allow all to enjoy their basic 

rights, and the other because, in specific situations, we may have to 
decide between the rights of different pejsons, and between respecting 

rights and securing other values. 

To elaborate: some rights are such that it is in practice impossible par¬ 
tially or fully to respect them. This would be the case in respect to the 

right to life of persons on a sinking ship, when an inadequate number 

of lifeboats has been provided. Some must drown. Yet all, those chosen 
to be saved and those allowed to drown, possess the right to life as per¬ 

sons. Their rights impose duties on others to ensure that such a situation 
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does not recur. This is not an unrealistic situation. Much the same situa¬ 

tion prevails in the world at large in respect to the possibility of im¬ 

mediately respecting the rights to food, to medical and hospital care, 
and to education, especially higher education. Even if a redistribution 

of the resources of the world would permit all to enjoy their rights at a 
future date, the situation here and now is that many hundreds of mil¬ 

lions of persons are now placed, in respect of the enjoyment of various 
basic rights, in a situation comparable with that of those who are left to 
drown for the want of adequate lifeboats. 

There are many other situations in which the individual's right can 
fully be respected only at the expense of his or her life or that of 

someone else, or both their enjoyment of some other right or good, and 
this not because of scarcity of resources. Thus it may be the case that the 

only way effectively to safeguard the rights to health and life of many 

is to quarantine and treat those with infectious diseases such as typhoid, 
cholera, and the like, that is, to restrict their enjoyment of their rights 

to liberty and to self-development to a degree, for the sake of overriding 
rights of others. Conflicts of rights, similar to conflicts of duties arise; the 

parallel is not exact, but there are conflicts of real rights, not seeming 
rights; and the moral solution is to be arrived at by determining what 
are the overriding rights in the particular moral situation. 

Even if rights are viewed negatively, as rights to freedom from 

interference and to protection from interference, conflicts may still be 
possible. We may have to choose whom to protect from being killed, 
constrained, interfered with. If the rights are rights of recipience, as the 
rights to life and health are so commonly seen to be today, many more 

conflicts that will need to be resolved will arise. To understand the 
nature of such conflicts, it is necessary to grasp that the status of the 

rights involved is that of being real rights, but prima facie rights. 
There are also clashes between basic rights and other values—human 

rights and the preservation of the aesthetically excellent, the beautiful 
in nature, the maintenance of knowledge, the prevention of animal suf¬ 
fering. If, as seems to be the case, concern to lessen animal suffering 

may justify curtailing human rights, so too, concern for the preservation 

of the aesthetically excellent, the beautiful, or knowledge may do so too. 
Many, although perhaps not all, of the latter cases might be such as to 

admit of being interpreted as involving conflicts of human rights. 

Prima Facie Rights-Theories as Distinct from Utilitarianism 

Jonathan Glover argues that to accept a theory that rights are simply 

prima facie and not always absolute is to abandon the theory of moral 

rights for utilitarianism. His statement is a little more circumspect, or 
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less reckless, than this, but substantially amounts to this contention. He 
states, for instance: 

A doctrine of absolute rights goes further than this and excludes 

the possibility of ever justifying killing by its consequences. But the 

claim that we have only a prima facie right to life does not exclude 

this possibility. It is thus not clear that it significantly differs from 
the view argued for here. 

The doctrine that we have an absolute right to live is a genuine 

alternative.9 

Glover is very seriously mistaken here. His mistake arises from his 

uncritical assumption that the only moral considerations that may over¬ 

ride prima facie rights are considerations in terms of good consequences, 

and further, that when good consequences justify overriding the right, 

it is as if there were nothing to override. In fact, it is not sufficient that 

an action that violates a basic human right, albeit a prima facie right, pro¬ 

duce the best possible consequences, to be morally justified; it must 

produce the best possible consequences that are of such a nature as to 
justify the violation of the right. The best possible consequences by no 

means always provide such a justification. In any case, most commonly 
when a prima facie right is overridden, it is not overridden by good con¬ 

sequences, but by concern for other prima facie rights. A prima facie 

rights-calculus is essentially that. By contrast, various so-called absolute 
rights theories—that of Catholic moralists such as G. E. M. Anscombe- 

are heavily consequentialist and ideal utilitarian to a degree in the value 

and importance attached to the foreseen, intended consequences, such 

that they can justify knowingly infringing the right to life of innocent 

persons.10 That such infringements of rights that derive their justifica¬ 

tion in these theories largely from the value of the intended good conse¬ 

quences (and partly from the fact that they are not 'intended') are not 
described as infringements, does not alter the facts of the matter. Glover 

may have come to misunderstand the nature of prima facie human rights 
theories because he interpreted them in the light of the consequen- 

tialism of such absolutist theories. 

A theory of prima facie human rights could be to the effect that only 
rights, and never other values or consequences, can override rights. 

Such a prima facie rights-theorv would have no affinities at all with utili¬ 
tarianism other than having a maximizing calculus. However, it would 

be a calculus about maximizing satisfaction of rights and only that. Such 
a theory could be one in terms of a hierarchy of rights, such that, solely 

by reference to the rights involved and their place in the hierarchy, we 

could determine what rights were absolute. In fact, that is not the kind 
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of prima facie rights-theory that is being developed here. However, it is 
both a logically possible kind of theory and one that deserves the atten¬ 

tion of anyone who, like Glover, claims to be able, in a brief aside, to 
dispose of prima facie rights-theories on the grounds that they (must?) 
disintegrate, degenerate into utilitarianism. 

The theory of prima facie human rights that is outlined here is one in 
terms of prima facie rights, many of which are rights of recipience, in 

which the rights create obligations and claims that collide with one 

another and with the moral demands created by other values. Many of 

these conflicts are to be resolved without reference, or with only 

negative reference, to consequences. When the consequences do enter 

seriously into the resolution of the conflicts, the solution arrived at is 
often very different from that which would be dictated by utilitarian con¬ 
siderations. 

Resolving Conflicts Involving Prima Facie Rights 

The points made in the preceding section may be illustrated by reference 

to conflicts of prima facie human rights such as the right to life, viewed 
as a right of recipience, the right to moral autonomy and integrity—and 

values such as pleasure and happiness, and the absence of pain and suf¬ 
fering. A consideration of the morally rightful resolution of such con¬ 

flicts brings out the inadequacy of the utilitarian calculus as a basis for 

determining the morally right response to such situations and conflicts. 
One kind of conflict situation involving the right to life is illustrated 

by the lifesaver who finds himself the only person available to seek to 
rescue twenty persons who have been swept out to sea by a rip, where 
all are at risk of drowning. Whom ought he to save? If, as the argument 

of this paper suggests, persons have equal rights to life, the lifesaver 
ought to acknowledge this in determining whom he seeks to save; he 

seeking to save, not the most useful, letting drown the least useful, but 
rather those in most dire need of saving. It would be immoral, and a 

grave violation of the right to life of those left to drown, for the lifesaver 

to seek to save only those whose survival would maximize utility. So 
too, in situations of urgent medical need, when there are limited medical 

resources such that only some can obtain the necessary aid. Equal prima 

facie rights dictate equal chances for all, that is, a fair decision procedure, 
for deciding between the competing claimants. By contrast, if we were 
to seek to resolve such conflicts by treating utilitarian considerations as 
decisive, we should select, or seek to select, those who are to be saved 
on a very different basis. Considerations such as life expectancy, health, 
likely future happiness and freedom from suffering, number of depen- 
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dents, likely contribution to the general good, would then be seen to be 

relevant, even decisive, considerations, such that if the doctor could 

reliably know or estimate such considerations, it would follow that he 

ought to be guided by them in his decisions. In fact, those who take 

human rights seriously would and ought to regard such utilitarian con¬ 

siderations as of only marginal moral relevance. It may not be morally 

improper for a moral agent to resolve a specific difficult conflict on such 
a basis. However, to erect them into principles of general application for 

resolving conflicts involving rights to life would be to deny the basic im¬ 

portance of human rights. It would be tantamount to claiming that per¬ 

sons have, not equal, but unequal, human rights. This is because it 

would amount to the allowing of utilitarian considerations to override 

moral rights in conflict of rights situations, in a way that is seen to be 

morally intolerable when there is no conflict of rights, simply a conflict 

between a right and utility. Only the most weighty utilitarian considera¬ 

tions can justify overriding such a basic, important right as the right to 

life. This is true too in situations in which there are conflicts between 

equal rights to life. In fact, most such conflicts are morally to be resolved 

purely in terms of a rights-calculus. The rights of children, for example, 
may well determine that a parent, rather than a childless person, be 
saved. 

Another conflict case involves the right to life and the right to moral 

autonomy and integrity, and the evil of preventable suffering. It is that 
in which a highly intelligent child suffering from spina bifida needs a 

blood transfusion if it is to live, when the parents morally object to 

the giving of such a transfusion. Respect for rights would entail that 

the child be given the transfusion and not be allowed to die, and that 

the parents not be forced to agree to nor to assist in bringing about the 

transfusion, but that they be prevented from frustrating attempts to give 

the transfusion. Utilitarianism, and even utilitarian considerations, 
might well suggest that such a child be allowed to die. Yet, weighing 

even prima facie rights and utility in such a situation, it is clear that the 
child's right to life must override all other considerations unless the 

child first gives its free, informed consent to its being let die. In the latter 
event, both rights-theory and utilitarian considerations might dictate the 

same course, that of letting the child die, although the rights-calculus 

would not be the simple, uncomplex one that the utilitarian calculus 
would be. 

Respect for life and the right to life, and respect for persons as moral 
beings, may also conflict. Consider here the case of a very worthy 

member of society who morally rejects medical treatment and blood 

transfusions as immoral, who is involved in a car accident, is knocked 



RESPECT FOR HUMAN MORAL RIGHTS □ 135 

unconscious, and comes urgently to need a blood transfusion, in which 

the attending doctor knows the patient and the nature of his or her 
moral beliefs. It is not at all clear what respect for rights would dictate 

here. Utilitarianism, on the other hand, would have a quick, ready, un¬ 

equivocal answer, that the transfusion be given, if possible, before the 
person regained consciousness. Yet it is not at all clear that that would 
be the morally right course to adopt. 

Another telling case involving the right to life relates to a person 
trapped in a burning car after an accident in a remote country area. His 

passenger, a doctor, has been thrown from the car unhurt. He sees that 

it is impossible to extricate the driver before he is burned alive. The 
driver is conscious. The doctor has a painless drug with which he can 

kill the driver instantly. He himself finds the whole situation unbearable 

to contemplate. On simple utilitarianism, and on the basis of Glover's 

interpretation of how utilitarian considerations override prima facie 
rights, it would be hard to resist the conclusion that the driver ought 
painlessly to be killed before he burn to death. Yet, if the driver appre¬ 

hended the intentions of the doctor and if he believed that he had no 
moral right to take or to condone the taking of his life, and demanded 

that he be allowed to die from the fire, the doctor would have no moral 

right to take the driver's life. That it would be morally abominable for 
him to take the driver's life would in no way be affected by how 

nauseated the doctor was by the contemplation of the driver's death, 

nor by whether or not others discovered that he in fact did take the 

driver's life. That is because the rights to life and to moral autonomy are 
so basic and so stringent. To kill the driver in such a situation would be 
a total violation of a person. 

Other cases can be alluded to only briefly, but they too illustrate the 
same general points. Prima facie rights-theory and utilitarian considera¬ 

tions and utilitarianism may well lead to very different, opposed conclu¬ 

sions in respect of rights of conscience of conscientious objectors to what 
is in fact a just, morally justified war. Punishment of conscientious 
criminals raises interesting problems for rights-theory and for utilitari¬ 

anism. The problems facing one who accepts a prima facie rights-theory 
are very different from those facing a utilitarian. Consider the conscien¬ 

tious criminal who yields to his wife's pleas that he terminate her suffer¬ 
ing by terminating her life, she suffering from terminal cancer. Consider 

the civil disobedient, who is civilly disobedient in order to change what 
is a gravely evil law. Consider the sincere but seriously misguided, suc¬ 
cessful terrorist who kills hundreds of persons. The rights-theorist is 
faced with the problem of resolving clashes of basic prima facie rights, the 

rights of the victims and the very stringent right of conscience of the 
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terrorist. Utilitarians accept the need for, and the moral desirability of, 

reformative punishment. In all the above cases, reformative punish¬ 
ment, to be successful, would need to be directed at bringing about a 

moral conversion in the criminal. No one who respected rights, prima 

facie rights, could possibly countenance such punishment, although, out 

of respect for rights generally, he or she may favor punishment, even 

very severe punishment. It is hard to see that utilitarian considerations 

could ever override respect for rights in practical situations such that 

respect for prima facie rights was compatible with morally reformative 
punishment. 
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Towards a Substantive Theory 
of Rights 
James Griffin 

1. The Need for a Substantive Theory 

I want to take, as my point of departure, a dissatisfaction with the pres¬ 
ent state of philosophical discussion of rights that all of us, regardless of 

our views, feel. It is obviously unsatisfactory that the term 'rights' at least 
as it figures in the philosopher's lexicon, comes so close to being criter¬ 
ionless. It is still less satisfactory that the compound term 'human 

rights'—and it is on these rights that I want to concentrate —comes even 
closer. As a result, philosophers often give the impression of plucking 

human rights out of the thin air. For instance, in the middle of a justly 
well-known discussion of abortion, we find the author settling most 

problems by introducing a right to determine what happens in and to 

our bodies,1 and if anyone should doubt, as many of us do, that there 

is exactly that right, we are unsure how to settle the matter. Also, we 

spend a lot of time these days arguing over the structural features of 

rights: whether they can be traded off against one another and against 

utility, whether they are, say, 'trumps' 2 or 'side constraints'.3 Yet we all 
know that there is no hope of really settling these arguments until we 
can say what rights there are, what their extent is, and what makes them 

rights. We cannot, for instance, sketch out merely the rough outlines of 
a theory of rights-for example, rights as side constraints-and let the fill¬ 
ing be added later. The filling is what settles whether one right can have 

different grounds on different occasions, whether a right can differ in im¬ 
portance from one occasion to another, and whether a right with one 
kind of ground may be traded off against other rights or against utility, 
while a right with another kind of ground may not be. In short, struc¬ 

tural features and substantive features have to arrive in a theory together. 
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It would be perfectly safe to draw conclusions about the structure of 

rights in the absence of a developed substantive account if the answers 
to the substantive issues were obvious, but they are scarcely that. 

But I think that virtually everyone agrees with these complaints, in¬ 

cluding those who make claims about rights that lack the foundations 

that the complaints desiderate. I doubt, therefore, that I have really to 

demonstrate a need for a substantive theory of rights, but no doubt I 

should explain further what I mean by such a theory. I think of a sub¬ 

stantive theory in contrast to a formal theory—that is, one primarily con¬ 

cerned with the sort of structural features I have mentioned; and also 

in contrast to a conceptual theory—one primarily concerned to explore 

the relation of the concept of a 'right' to such concepts as 'duty' or 'per¬ 

mission' or 'entitlement';4 and also in contrast to a taxonomic account- 

one concerned, as Hohfeld's was, with cataloging the different types of 
legal or moral relations that rights consist in.5 A substantive theory 

overlaps these other theories, but it is unlike them in being mainly con¬ 

cerned with the content of the concept, with its criteria. And it does not 

just tell us, as some philosophers have usefully done,6 the characteristics 
in virtue of which individuals are bearers of rights. It would also tell us 

why those characteristics justify the ascription of rights to them, and 
what else, if anything, does, and how, if at all, our present criteria might 
be improved. 

2, First Ground: Personhood 

If there are such things as human rights, then they are rights we have 
independently of laws, conventions, or special moral relations. There¬ 

fore, it is likely that their substantive theory will draw on, although also 

modify, elements from the natural rights tradition, and will go 

something like this.7 Choosing one's own course through life, making 

something of value out of it by one's own lights, is what makes one's 

existence human. If we value our humanity, we will value what makes 

life human, over and above what makes it happy. Now, the freedom 

that makes life human is not a simple thing. The distinction between 

positive and negative freedom is by now familiar to us, but perhaps the 

systematic way to study all the complexities of freedom is to study the 
complexities of 'agency'. One component of agency is deciding for 

oneself. Even if I constantly made a mess of my life, even if you could 
convince me that if you managed my utility portfolio (on the usual un¬ 
derstanding of 'utility') you would do a much better job than I am doing, 

I would not let you do it. Autonomy has a value of its own. But auto¬ 

nomy, on its own, is not enough. It is not enough to be able to choose 
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one s path through life if one cannot move. One needs limbs and senses 

that work, or something to take their place. But that is not enough 
either; it is no good being able to choose and having the capacity to act, 

if one is so racked by pain or by the need to keep body and soul together 

that one cannot spare a thought for anything else. We surely also need 
some minimum health and leisure. Nor is this enough if others then 

stop us; we need liberty. We need other people not to interfere in those 
areas of our life that are the essential manifestations of our humanity- 

namely, our speech and associations and worship. Nor is this quite 
enough; it is not enough not to be fenced in, if we are unable to form 

any conception of where to go. We also need a mind capable of assess¬ 

ing things, which means that we need some minimum education and 
access to people worth hearing or reading. 

This personhood consideration, to give it a not unfamiliar name, goes 

some way towards making the notion of a human right more deter¬ 

minate. It generates most of the conventional list of civil rights: a right 
to life, to bodily integrity, to some voice in political decision, to free 

speech, to assembly, to a free press, to worship. It also lends support 

to a form of positive freedom, namely, to a right to a minimum material 

provision.8 And it says something about the extent of liberty: as far as 

the personhood ground goes, only a narrow liberty finds support; the 

right to liberty is not to do whatever fancy prompts (so that any restric¬ 
tion on satisfaction of desires is some restriction on liberty) but only, 

more narrowly, to do what is essential to living a human life.9 It also pro¬ 
vides a right not to be tortured, because torture aims at destroying one's 
capacity to decide and to stick to the decision. 

We say that personhood concerns what is needed for human status, 
but it is tempting to be more generous and say that it concerns what is 

needed for human flourishing. Yet which should we say? What makes it 
so easy to shift between the two notions, human life and good human life, 

is the difficulty of knowing where to separate them. But it seems that 
the minimalist notion is the one that the philosophical tradition, with 

reason, supports. If we had rights to all that is necessary for the good 
life, rights would be too extensive. We should then have a right not just 

to a minimum material provision, but to any unsubstitutable component 
of a better life. If this were the way that the tradition regarded rights, 

then we should obscure the distinction, with no obvious compensation, 
between, on the one hand, what enhances well-being and, on the other, 

what rights demand. 

However, the personhood ground, despite its importance, may easily 
lead us to underplay the dynamic side of life. For instance, we know that 

a person can be oppressed, can even be shipped off to the Gulag 
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Archipelago, and yet, because oppressors are not perfectly efficient, not 

only retain his autonomy and creativity but find them enhanced. But 

one who is oppressed can still ask of his oppressor, 'Who is he to have 

such control over me, whether it makes me or breaks me?' Rights, it 

would seem, must also secure the distribution of control over the central 

features of one's fate. Every responsible person must be granted control 

over certain matters affecting him. What is crucial is not just (human) 

status, but also control. The right to control the center is a strong form 
of negative liberty. Liberty is the absence of barriers to living out one's 

life plan. In its weak form, one is at liberty if, for whatever reason, one 

can live by one's life plan, as someone still can who has a form of life 
imposed upon him which, by luck, suits. But in its strong form, one is 

at liberty only if one could have lived by one's life plan, even if it had 

been different. The ground for the strong form of liberty is not obvious, 

but personhood must in any case be some of it. A person's values are 
not static; and fences that do not block now may block later. So 

personhood requires a strong enough form of liberty to guarantee the 

movement characteristic of human development. That still does not 
guarantee complete control of the center; it is not so strong a form of 

liberty as to stop a paternalist from arguing that his short-term violation 
of someone's control of his own life will make him freer in the long 

run. But the plausibility of a paternalist's claim has to be assessed. Given 

human limitations, how likely is it that a paternalist will deliver the 

goods? But now the justification for strong liberty is beginning to shift 

from personhood to practicalities, which probably deserve to be re¬ 
garded as a ground on their own. 

3. Second Ground: Practicalities 

The personhood consideration leaves a lot unsettled. For one thing, it 

says that there is a right to some political voice. Yet how much? And 

what, too, is the minimum material provision? When life expectancy 
reaches 40? Or would it have to be 60? And what is minimum education? 

Literacy? Or would it have to be the ability to ponder the meaning of 

life? And we have, it says, some sort of right to bodily integrity, because 
without security of body we have no security of action. But, to raise 
Nozick's question, does this right bar a state's forcibly taking my kidney 

for transplant? Does it then bar a very accommodating state from 

demanding a pint of my rare blood that, it says, it will take in my own 
house while I sleep and leave me to wake the next morning as fit as 
ever? 

Well, certainly it is no good expecting the personhood consideration 
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to protect me against such an accommodating state, which threatens 
nothing essential to my human status. But there are practical considera¬ 

tions that are obviously relevant here. A line has to be drawn some¬ 

where; the personhood consideration shows that much. And people 

and governments are not scrupulous, and are prone to domination and 
self-serving. Moreover, the line has to be clear and, for safety's sake, at 

some remove from the vitals. I can, it is true, still lead a human existence 

if the state takes one of my kidneys, but one might well fear that the 

chances of doing so in such an all-controlling and interventionist state 
would be slim. Whatever the result of this line of thought, there is no 

doubting the relevance of this kind of consideration. On any account of 
rights, I should think, practicalities play a large part in determining their 
final shape. 

4. Third Ground: The Private Sphere 

Personhood supplies only the weightiest sort of reason for rights, the 
survival of one's human status. However, Mill thought that whether 

something, weighty or light, falls within one's private sphere also 

counts. How I dress or part my hair is hardly central to my living a 
human existence. Still, it is my business: even if what I wear annoys and 
distresses you, surely I am within my rights dressing as I please. 

Is the private sphere, then, a further ground for human rights? 
Personhood yields a right not to a general liberty but only to certain 

specific liberties. Mill, however, proposed that liberty should extend to 
whatever we wish to do, so long as it does not harm others. The harm 

test allowed him to define a self-regarding, or private, class of actions. 

But there are problems with Mill's broad conception of liberty. First, it 
lacks any clear value supporting it. Our status as persons is clearly 

valuable to us, but control over what is merely private is far less obvious¬ 

ly so. Second, the justifications of the broad conception of liberty that 
carry weight. Mill's own for instance, seem really to be an elaboration 

of the old personhood ground rather than the provision of a new 

ground. Stopping me from wearing the clothes I want, as inessential as 
any particular set of clothes may seem to be to my human standing, cer¬ 

tainly touches my self-respect. The idea of a person that we have already 

made appeal to is of a self-determiner. But to deny me freedom to ex¬ 
press my own tastes does threaten my status as self-determiner. Exactly 

which clothes I choose may be trivial, but my status as an independent 
center of taste and choice is not. 

In the interest of keeping the concept of a right as sharp as possible, 
one might want to keep the personhood ground as narrow as possible— 
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the absolutely minimum conditions for carrying out a life plan. If so, a 
right to dress as I please would not be supported by it. On the other 

hand, one might want to make it a bit more capacious-what is neces¬ 
sary for human dignity. One loses some sharpness with the extension, 

but one ought to keep in mind that, in any case, the narrow notion 

would not itself be especially sharp anyway. It turns on what is central 
to human status and what is necessary for carrying out a life plan, and 

what is central or necessary is essentially moot, and can itself be seen 

narrowly or broadly. So, in any case, there will have to be a lot of not 

very sharp-edged debate about these moot matters, largely in terms of 

practicalities, in order to fix the boundaries of rights. The loss, therefore, 

from adopting the slightly more capacious conception is not great. And 

the gain is a notion of liberty that is more in accord with the philosophi¬ 
cal tradition, yet that still has a ground of some substance. This ground, 

although not as circumscribed as it might be, is not so extensive as to 

give us, as Mill thought we had, a right to general liberty. Mill focused 

on the private domain when it seems better to focus on one's status as 
a self-determiner. And some things that are 'self-regarding' are also too 

remote from one's being self-determining to be protected by this slightly 
more capacious conception. 

5. Fourth Ground: Equal Regard 

There is another consideration, very much to the fore lately,10 that seems 
different from any of the preceding ones: namely, the moral significance 

of the separateness of persons. It takes a great deal of work to see what 
this consideration amounts to. It looks like a positive principle, but turns 

out not to be. It is explicit about what it does not like, but thoroughly 

vague on what it likes. The clearest thing about it is that it is anti-utilitar¬ 

ian. Utilitarian thought proceeds by the simple device of trading off 

goods and bads by their magnitude, paying no attention to whether the 

trade-off occurs within one life or between different lives. It is just this 

particular lack of attention that invites the rejoinders: one person may 

not be sacrificed, without limit, for the good of others; the well-being of 
one person cannot simply be replaced by that of another. Yet to say that 

it cannot simply be replaced implies that sometimes it can and sometimes 

it cannot. And to say that one person may not be sacrificed without limit 
implies that sacrifices are allowed but only up to a point. Each suggests 

a line but does not supply it. And it is not that we can expect rights to 
supply it, because this consideration is meant to be a more fundamental 
one from which rights are derived. 

It might be hoped that the separateness consideration can be made 
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more determinate through the idea of contracting. If persons have first 
to agree with one another, then each can exercise a veto in his own in¬ 

terest, and a veto seems the ideal instrument for expressing the sep¬ 

arateness of persons. But we must give the contracting situation con¬ 

crete shape, for instance, to decide upon what degree of ignorance to 

impose upon the contractors, in order to be sure that it will indeed ex¬ 

press the separateness of persons. There are several different contract¬ 

ing situations. Which captures the right conception of separateness? It 
would help to have some rough independent idea of what that is. 

I think that the way forward lies along these lines. One cannot sacri¬ 
fice a person without limit because each of us has only one life, and each 

person s fate matters and matters equally. So we may take the separate¬ 

ness consideration as being, in effect, some form of a principle of equali¬ 
ty, not a principle requiring equal treatment (say, meting out equal por¬ 

tions of resources), but that different and altogether deeper matter of 
treating people as equals, of showing them equal regard. Thus, the limit 

on trade-offs that the separateness consideration desiderates will be the 
limit imposed by equal regard. But what is that? Equal regard is a little 

less indeterminate than the separateness of persons, but is still 
notoriously indeterminate itself. Does equal regard require (i) merely 

equal weight ('everybody to count for one, nobody for more than one' 
in the way that utilitarians mean), or (ii) a minimum level of welfare, 

above which obligations cease, or (iii) an equal start with equal pros¬ 

pects, after which inequalities resulting from just transactions are them¬ 
selves to be regarded as just, or (iv) equal goods, except when 

inequalities work to the advantage of the worst off, that is, Rawls' maxi- 

min, or (v) equal goods with equal prospects, or (vi) equal welfare, or 
(vii) equal opportunity? I know that many people believe that the use 

of notions such as 'the separateness of persons' and 'treating people as 
ends' is precisely to choose between those competing principles of equal 

regard. But this is to try to choose between these principles by appeal 
to notions so vague that they can be given content only by the choice 

between these principles. Nor can we remedy the vagueness by trying 
further to plumb the depths of our intuitions about either equality or 

separateness or respect for persons, because intuitions are superficial 
things. There will be no depths until we choose them and put them 

there. What we need is a well worked out theory of equality; such a 
theory would, at the same time, give content to all these notions. 

However, if the indeterminateness is overcome in this way, and, as 
I suspect, one of the more demanding principles of equality emerges- 
say, for the sake of argument, maximin or equal welfare or equal 

resources-then equal regard constitutes a new ground for rights. 
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Personhood requires, among other things, minimum provision. Prac¬ 

ticalities may lead us to define the minimum fairly generously. But equal 

regard requires something stronger than either: some qualified form or 
other of equal share. 

The only reason to doubt that equal regard is a new ground for rights 

is that it may turn out to be reducible to the personhood ground, or vice 
versa. There is a long philosophical tradition which has it that, a few dif¬ 
ficult marginal cases aside, we are all possessors of human standing and 

hence of human worth. Clearly we differ in the degree that we possess 

the various features that constitute human standing—for example, in 

our capacity for autonomy, rationality, evaluation, and action. But, ac¬ 

cording to this tradition, the notions of personhood and moral worth do 

not admit of degrees; anyone inside the boundary, no matter how far 

inside, is equally inside. If, in the end, it is this equal possession of 

human standing that is the ground of all rights, then it is not clear 

whether equal regard reduces to personhood, or personhood to equal 

regard, or each is only part of another, deeper ground that combines 

both. But the notion of equal regard is far too obscure to allow us to set¬ 

tle the matter now. So, until we have a theory of equality that makes the 
notion more determinate, it is best for the time being to treat it as a 
separate ground. 

6. What Rights Does the Substantive Theory Yield? 

These then seem to me the three elements of a substantive theory of 

human rights: personhood, practicalities, and equal regard. (The priva¬ 

cy ground, the fourth possible ground I considered, is best thought of 
as a development of the notion of personhood.) 

Do these three grounds yield the human rights that moral theory 
needs? I have suggested that, in some form or other, they yield rights 

to life, to bodily integrity, not to be tortured, to autonomy, to the central 

civil liberties, to minimum provision, to a strong form of liberty (that is, 

to sovereignty at the center of one's life, so for instance, I think that it 
could be plausibly be argued, to sexual freedom and possibly, although 

less easily argued, to freedom to drink and take drugs), and finally to 

some form of equal share (that is, share in what makes a good life possi¬ 

ble: although whether the equality is to be, for instance, only at some 
starting point or as far as possible continuously, and whether it is equali¬ 

ty in opportunities or resources or need-satisfaction or desire-satisfac¬ 

tion, are all questions that the well worked out theory of equality will 

have to settle). And the equal share is not only a share in material goods 
but also in the powers and opportunities that matter just as much to a 
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good life, and so it requires that advantages be open to all and that no 
advantages be denied without due process. 

We have also seen, however, how much these three grounds leave 

indeterminate. Take, for example, the right to privacy. Is it a human 
right?11 What are its boundaries? The personhood consideration would 

yield a right to whatever privacy is necessary to human standing: 
whatever privacy is needed for the thought and communication that go 

into forming one's life plan, whatever privacy is needed in developing 
the personal commitments central to one's life plan. But that, it must be 

admitted, is not a very extensive right. What, for instance, does it tell 
us about the invasions of privacy that worry us now: phone-tapping, 

electronic eavesdropping, access to one's medical or financial records? 
The only resources that the three grounds supply at this point are 

various tangled practical considerations. Why do governments want to 
tap phones? Which is now the greater danger—public intrusion in 

private life or private subversion of public life? What is at stake in 
debates about modern intrusions on privacy is a certain sort of power, 

and if nowadays the greater threat is from government power, and if the 

threat is great enough to undermine one's life plan, protection should 

go to individuals. But this sort of argument is not tunelessly valid; it 
allows the possibility that at other times, in other circumstances, the 

powers should go elsewhere. In general, it would mean that, to the ex¬ 

tent that practical considerations determine the boundaries of rights, 
they are subject to periodic redrawing. But I suspect that practical con¬ 

siderations are, at this point, all that we have to go on. And since prac¬ 

tical considerations enter into the determination of virtually every 
human right, human rights have neither sharp nor fixed edges.12 

Another important consequence of this account is that rights have 

more narrow boundaries than convention says. There is no general right 
to liberty, but only rights to specific liberties. There is no right to say or 
publish what one wants, not even a prima facie right subject to limitation 
by conflict with other rights, but merely a right to express what matters 
to the center of one's life. There is no broad right to determine what hap¬ 
pens in and to one's body, only a limited right to the bodily integrity 

necessary to carry through one's central aims, where the boundary of 
the 'center' is essentially moot. 

7. The Need for a Second Level to the Substantive Theory 

Rights are linked to such values as autonomy, liberty, and equal regard. 
The substantive theory suggests that they are to be seen as protections 

of these values and so seen within a generally instrumental or teleologi- 
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cal framework. That constitutes the first level in a substantive theory: 

showing in what rights are grounded. But, unfortunately, that does not 

yet get us very far towards understanding the structure of rights, for the 

teleological framework need not be utilitarian, nor even consequen- 

tialist. Autonomy and liberty are, on the face of it, not utilitarian values 

at all, and equal regard is less a consequence of respecting the corre¬ 

sponding right than a value the content of which is itself best expressed 

in terms of the right. And we need answers to many questions. Do 

rights conflict with one another? How can we settle conflicts? May rights 
be traded off against each other? Against utility? Do rights differ in 

relative importance? How is importance estimated? Are any rights ab¬ 

solute? Should we aim at maximizing the observance of rights? Can 
rights be forfeited, or diminished, by wrong-doing? 

These questions raise parallel questions about the values to which the 

rights are linked. Do these values conflict? Can they be reduced to one 

value, or to one metric? Are they all the sort of values that we should 

seek to maximize? All of these questions, whether about rights or 
values, are unavoidable and require a second and deeper level of ex¬ 
planation. The first level in a substantive theory is concerned with how 

rights are grounded in values. But the second has to establish the 

character of the values themselves.13 

8. Utility 

So I turn now to the second level of a substantive theory, the investiga¬ 

tion of the nature and structure of the values that rights protect. I want 

to consider just three of them: autonomy, liberty, and equal regard. I 

consider just these three not because I believe that all rights can be 

derived from them alone; on the contrary, there is much more to the 

personhood ground than just autonomy and liberty, and I omit the prac¬ 

ticalities ground altogether. I take these three simply as examples for 

closer study. But to them one must add utility, with which I shall start. 

Utility is best explained, I believe, not in terms of states of mind such 

as pleasure, but in terms of satisfaction of desire, where 'satisfaction' is 

meant without psychological overtones and implies merely that what is 
desired comes about. The desires that are relevant on this account are 

not only people's actual ones but also those they would have if they 
understood the nature of possible objects of desire; a person's own con¬ 
ception of what is in his interest, therefore, is not definitive. We should 

need, of course, some way of determining what a person's utility is, 
when his actual and these informed desires conflict, and that, though 

difficult, is possible. But the preference account of utility need not be 



TOWARDS A SUBSTANTIVE THEORY OF RIGHTS □ 147 

wedded to any narrow Humean account of the opposition of reason and 
desire; it need not accept a Humean account of action or of the ground 

of moral obligation. It can agree with certain modern critics of utilitari¬ 
anism that deliberation can be of ends as well as means. Nor should it 

be wedded to a simple-minded program of maximizing the number or 
the proportion of desires satisfied, as if all desires were on one level. 

Desires have a structure, a structure that comes from appreciating the 

nature and range of one's options. This appreciation yields not only 
local desires (say, for a drink) but also higher-order desires (to distance 

oneself from material desires) and global desires (to lead a certain kind 

of life). And any maximizing program would have to consider strength 

of desires, not 'strength' in the sense of felt intensity or motivational 

force, but in the sense of their place in an informed preference order, 
especially the order given them by global desires. 

This interpretation has an important consequence. 'Utility' is not to 
be seen as the single overarching value, in fact, not as a substantive 

value at all, but instead as a formal analysis of what it is for something 

to be prudentially valuable. Therefore, utility will be related to substan¬ 
tive values, such as autonomy or liberty, not by being the dominant 

value that subsumes them, but by being an analysis of, and the related 
suggestion of a metric for, any prudential value. It should be seen as 

providing a way of understanding the notions '(prudentially) valuable' 
and hence 'more valuable' and 'less valuable'. Utility, therefore, is not 
what it is about objects that makes them desirable. What makes us 

desire the things we desire is something about them-their features or 
qualities. Making 'utility', in this way, a formal notion may seem to 

make it otiose. Why bother with informed desires when after all we can 
go directly to what it is about objects that shape the informed desires in 

the first place? But the notion of 'utility', although purely formal, is not 

otiose: it has clarity and scope that talk about particular substantive 

values, or desirability-characterizations, or reasons for action lacks. 
That, anyway, is not an uncommon account of 'utility'; it seems to me 

the best account and the one that nowadays we have to come to terms 
with.14 

9. Autonomy 

The values that back rights—for example, the three values that I have 
singled out, autonomy, liberty, and equal regard—seem clearly to fall 
outside the ambit of utility. Now sometimes, at least, that is because the 
notion of utility in use is too narrow and would have seemed too narrow 

quite apart from this issue. Consider autonomy first. Would you, for 
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greater serenity, surrender your autonomy? If you understand what is 

at stake, then unless the pain of autonomy is in your case very great, 

no doubt you will prefer autonomy. On the face of it, that preference 

can be brought within the ambit of utility. What reasons might one have 

for thinking that the value of autonomy is not the sort of value that utili¬ 

ty represents? One thing that would show it is our deciding that auto¬ 

nomy is of absolute value, value greater than any utilitarian values. But 
few of us believe that; most of us think that there could come a point, 

say with a psychiatric patient, at which autonomy was so painful as to 

justify reducing it. Or, secondly, one might instead decide that the value 

of autonomy, while not absolute, is not given by its place in informed 

desires either, in other words, that reflectively wanting to be auto¬ 

nomous and recognizing its value to one can be at variance. But what 
then would one say is the difference between them? When, for instance, 

would trade-offs sanctioned by these different views of the value of 
autonomy diverge? It is hard to find examples, and that suggests that 

autonomy falls largely within the ambit of utility. 

10. Liberty 

Liberty, especially the strong sort of freedom to do not only what one 

in fact chooses but also what one might have chosen, seems a clear 

non-utilitarian value. It concerns distribution of power, not distribution 

of utility, even on the formal interpretation of utility, because what is 

distributed here is not what constitutes the value or significance of quali¬ 
ty of life. It goes beyond quality of life to considerations of control: every 

responsible person must be granted control over matters that crucially 
affect him. This is the point that John Mackie makes in arguing that, if 

we understand goals properly, we see that they are less theoretically 

deep than rights:15 

A plausible goal, or good for man, would have to be something like 

Aristotle's eudaimonia: it would be in the category of activity. It 
could not be just an end, a possession, a termination of pur¬ 

suit. . . . But Aristotle went wrong in thinking that moral 
philosophy could determine that a particular sort of activity con¬ 

stitutes the good for man in general... . . People differ radically 

about the kinds of life that they choose to pursue. Even this way 

of putting it is misleading: in general people do not and cannot 

make an overall choice of a total plan of life. ... I suggest that if 

we set out to formulate a goal-based moral theory, but in identify¬ 

ing the goal try to take adequate account of these three factors, 

namely that the 'goal' must belong to the category of activity, that 
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there is not one goal but indefinitely many diverse goals, and that 

they are the objects of progressive (not once-for-all or conclusive) 
choices, then our theory will change insensibly into a right-based 

one. We shall have to take as central the right of persons progres¬ 
sively to choose how they shall live. 

All that Mackie says about goals seems to me true, but no stopping 
point. It is not likely that control would be valued for itself; it is valuable 

because of the value of what can be controlled. If others were to intrude 
but only at the very periphery of one's life, the power to repel the intru¬ 

sions would not matter much. If the intrusion were at the center but 

were motivated, for instance as with some surgical intrusions, by an un- 

contentious and beneficial aim and carried out by sure techniques, again 

the power would not matter much. However, in the real world, inten¬ 

tions of intruders rarely are honorable, or values agreed, or techniques 

sure. So, in the real world, power at the center of one's life matters im¬ 

mensely. But its value derives from the value of the whole way of life 
at stake. 

Mackie's argument is that since what is valuable in life is a kind of 
activity, a way of life, and since conceptions of the good life are diverse 

and developing, liberty must be 'central'. But liberty's being 'central' in 
this sense is compatible with its being derivative. Mackie's argument is 
meant also to establish that liberty is not part of a more fundamental 

teleological structure, but that is what it does not do. Certainly the fact 
that what is valuable in life falls under the category of activity would 
establish this only if an activity could never be a goal. But it can. It can 

even, on a proper conception, be something that has utility. 'Socrates 

dissatisfied' describes not a state at the end of activity, but a way of life. 
The fact that a person's conception of a valuable life changes and 

matures does not suggest that a right to liberty is in some important 
way more basic than goals. It suggests only that no one goal may be per¬ 

manent or authoritative. But it is that we have goals, that we have the 

chance of making our life valuable, which gives value to the right to 
liberty. So, contrary to what Mackie suggests, it is not the right to liber¬ 

ty that is basic but the valuable life, on some conception or other. And the 

valuable life is basic in just the sense that Mackie tells us he has in 

mind: it captures what it is that gives point to the rest of the moral 
structure. 

There is another reason that might lead one to think that liberty is a 
non-utilitarian value. Utilitarians, Mill for example, have claimed that 
we ought to respect liberty because, if we are at all wise to the ways of 
the world, we shall realize that paternalism is largely counter-productive 
and that in the long run general welfare is best served by strict non- 
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interference.16 All that is true, but many find it, with reason, a lame 

defense of liberty. Liberty, they would plausibly insist, is itself valuable, 
valuable apart from this link with utility. But when one spells this out 

sufficiently, one merely discovers a new link with utility. We value our 

status as persons and want to live recognizably human lives, and liberty 

is an indispensable condition for that. But then liberty, like autonomy, 

can be fitted into the scheme of our preferences, and its value explained 

by its place there. So there is more than one kind of link with utility. It 

is a mistake to move from liberty's being valuable in itself to the conclu¬ 
sion that utility does not encompass it. Using the formal notion of utility 

does not commit one to monism in values. One can value many different 
things, and value them not for any state of mind that they result in, but 

for themselves: leading a certain sort of life, having a certain sort of rela¬ 
tion with people, being a certain kind of person. 

Liberty seems, then, best understood as belonging to a teleological 

structure. Whether the ends of that structure, the valued ways of life, 

can be brought within the ambit of utility is contentious. But the conten¬ 

tion is between conceptions of prudential value. Nothing that has so far 

entered the story about rights rules it out. 

11. Equal Regard 

Equality is a very different kind of value from the others. Unlike auto¬ 

nomy and liberty, which focus in a way on one life, equality focuses on 

the comparison of lives. It has to do with the weighing of different peo¬ 
ple's claims. It is not a prudential value at all; it is a moral value, in a 

way the moral value. So equality presents the best case for saying that 

rights are grounded in more than just prudential values. 

Yet when we survey principles of equality, we are faced with an em- 
barras de choix. I mentioned earlier seven perfectly familiar principles, 

and there are still more. So our first job is to make the notion of equal 

regard more determinate. Now when one reflects on these various prin¬ 
ciples of equality, one sees that some belong on different levels; they are 

not, after all, competitors but principles about different things. For in¬ 

stance, there is the most fundamental level, at which equality is to be 

seen as an interpretation of impartiality—that sort of impartiality that 

constitutes the moral point of view. We all agree that to look at things 

morally is look at them, in some sense or other, impartially, granting 

every person some sort of equal status. One well-known way of specify¬ 
ing this impartiality is by the device of an Ideal Observer: the moral 

point of view, on this conception, is a benevolent view from a god-like 
position above the fray, granting everyone equal weight. This can easily 
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turn into the utilitarian conception of maximizing welfare, counting 

everybody for one. Rawls, of course, thinks that it merely turns into an 
undesirable impersonality and not the true impartiality of the moral 

point of view, which he sees as captured by a different device, the 
device of the Ideal Contractor: the moral point of view is the view of 

equal contractors from behind the Veil of Ignorance. And there are other 

competitors on this level. In any case, principles of equality can be prin¬ 
ciples of impartiality in this sense: they can express the spirit with which 
one will, if one is moral, consider the facts of the matter. 

Then there is a second level, the level of substantive moral principles 

resulting from applying first-level principles to facts. For instance, Rawls 
derives, from his Original Position, his two principles of justice.17 One 
should not overdo the sharpness of the distinction between these two 

levels. They have some distance from one another, simply because one 
can dispute, for instance, whether the Original Position yields maximin 

or average utilitarianism, and also whether the Ideal Observer's position 

does produce utilitarianism. But, still, these levels are not all that 

distinct. The principles on the first level are extremely vague, and the 

principles on the second level often provide necessary content for these 

rather empty conceptions of impartiality. There is a further wrinkle: 

even on this second level there are different kinds of principles generated 
that can reasonably claim to be principles of equality. There are, for in¬ 

stance, theories of rights that see people as possessors of equal basic 

protections and entitlements. There are also theories of distribution of 
resources that might, for instance, say that resources themselves should 
be equal, or that their welfare pay-off should be equal. 

Then there is a third level of principles simplified for action on the 
social scale, where knowledge is short and justice rough. For example, 

a utilitarian might adopt a principle of equal resources, because on the 

level of social policy one cannot consult individual utility functions or 

hope effectively to control utility levels by manipulating shares of 
resources. 

Hence, equality is a multi-level and, within a level, multi-dimensional 
notion. This is not surprising: equality is merely a formal notion 

(sameness of some feature), and sameness of different features matters 
in moral theory. 

Now how do principles on these different levels support rights? 
Third-level principles, being rough rules of thumb, would support 
rights that were themselves only rough rules of thumb and so rights of 

a kind less strong than we are interested in now. First-level principles, 
on the other hand, principles that in effect express the moral point of 

view, would support perhaps too strong a kind of right. John Mackie 



152 □ JAMES GRIFFIN 

and others think that they provide the one absolute human right, name¬ 

ly, a right to equal respect in the procedures that determine the com¬ 

promises and adjustments between all the other, non-absolute rights.18 

But the doubt here is whether this is too much the whole of morality to 

be anything as specific as a right. It is absolute because it is moral stand¬ 

ing itself, and morality can never recommend suspending the moral 

point of view. But whether or not it is best to regard this as a right, it 

is the principles of the second level that are the promising candidates for 

what we normally regard as human rights, and it is on them that I want 
to concentrate. 

The competing principles on the second level provide rival ways of 

fixing the moral point of view. Some, as we have seen, seek to express 

the moral significance of the separateness of persons. Others give ex¬ 

pression to the demands of everybody's counting for one in utility cal¬ 

culations. What they are all concerned with is what is permitted in the 

way of trade-offs between prudential values. They are all views about 
rights and distribution. The idea that certain of those principles are dis¬ 

tributive while others are aggregative is an unfortunate contemporary 

muddle. No plausible principle of equal regard-think of Rawls' Dif¬ 

ference Principle-could be purely distributive, without aggregative ele¬ 

ment, as if reducing everyone to the same level of misery could satisfy 

it. Every plausible principle of equality is based on the thought that 

everyone matters and matters equally, and to stress only formal features 
of distribution is to remember the equally but to forget the matters. Nor 

is the principle of utility aggregative, without distributive component; 

it represents another conception of the distribution that equal regard for 

persons requires. What we need are reasons for and against accepting 
it as, what it clearly is, a guide to distribution. 

This also shows why we must pay attention to trade-offs. What is 

common to all conceptions of equal regard is the belief that some 

sacrifices of one person for another are permissible, but that a limit is 

imposed by everyone's equal status as moral persons. Well, what limit? 
To explain that is to explain our conception of moral status. And to ex¬ 

plain it demands going beyond such edifying but empty formulas as 'no 
person may be sacrificed without limit' or 'respect for persons', which, 

like the characterizations of first-level principles (equal voice in an Ideal 

Contract, equal weight in the calculations of the Ideal Observer), leave 
so much undetermined that nothing can be got out of them until more 

is put into them. And the most promising way to do this is to use 
second-level principles as their further determination. 

The way to fix the second level is to fix the principles restricting trade¬ 

offs.19 One model is this: there is a line outside of which trade-offs are 
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not allowed, a line that defines one's unbargainable personhood. Sup¬ 
pose one proposed the generous line supplied by maximin: the worst off 
to be as well off as possible. But if for the moment we allow ourselves 

to be guided by our intuitions, this is not a line we should long defend. 

Maximin, intuition tells us, has exceptions; rich societies in which the 
worst off are well off do, on the face of it quite reasonably, allocate 
resources-to art, for instance-in a way that further benefits the well 

off. Suppose then, to accommodate this, one redrew the line so that it 
prevented sacrifices of one person for another already better off, di¬ 

sastrous drops in welfare or, at least, drops to dismally low levels. But 

the French government knows that some people, through no fault of 

their own, die each year in automobile accidents because of the beautiful 

roadside avenues of trees, but it does not cut them down. So we do 
allow trade-offs between the common good and disastrous drops, even 

when the drop is as disastrous as death and the good is merely more 

aesthetic pleasure. Suppose, therefore, that one concluded that neither 
of these lines would do and that one looked for something weaker. 

Amartya Sen once formulated what he meant to be close to an absolute¬ 
ly minimum requirement, what he called the Weak Equity Axiom, 

which goes: if one person is a less good utility producer than another, 

say because he is handicapped, so that at any level of goods he is less 
well off, then he must be given something more than the other.20 One 

might even make the requirement weaker still: the unfortunate one 
must not be given less, if he is below and the more fortunate one already 

above a minimum acceptable level of welfare. But these 'weak' require¬ 
ments are still too strong. Surgeons, in choosing between patients for 

a kidney transplant, are often guided by a patient's prospects. If Jones 
has been chronically ill, below the minimum acceptable level for most 
of his life, with poor prospects of surviving long after an operation, and 

Smith, never as ill, has good prospects. Smith may be the one to be 
operated on.21 

Intuitions, therefore, go against the model of an uncrossable line. 

Another model is this: there is no line that is the cut-off for trade-offs; 
there is instead a moral counterforce. In this model we fall back on the 

familiar structure of equipollent principles: say, a principle of welfare 
maximization sanctioning trade-offs and a principle of equal welfare 

restricting them, with sometimes the one and sometimes the other win¬ 
ning out in conflict. In the earlier case, the surgeons could help Smith, 

who is better off, a lot and Jones, the worse off, only negligibly; and it 

is obviously this great disparity that points toward their helping the one 
who is better off. So let us change the story: make the disparity less 
great. Smith, we shall say, is an otherwise healthy man of sixty who 
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with a transplant will live another ten years; Jones is chronically ill man 

of thirty who with a transplant will live about another five years. Smith, 

we are strongly inclined to think, has had a fairly good go at life, and 

although his prognosis is better than Jones', the pull towards leveling 

the balance is obvious. The benefit to Jones is less but not negligible, and 
he has had, and will at the end of his life still have had, so much less 

than Smith has already had. 

But if intuitions are to guide us, why should we stop there? Why not 

a policy of the more the better? We ought to exercise our intuitions on 

more cases with just the features that in the last case seemed decisive 
against a purely utilitarian trade-off. Suppose Jones were a six-year-old 

child with prospect of five more years, and Smith twelve years old with 
prospect of ten. Yet now intuition favors Smith. What if Jones were fif¬ 

teen with five more years, and Smith thirty with ten? Now intuition is 
probably baffled. So, if intuitions are to guide us and, contrary to com¬ 

mon practice, we consult a wide enough selection of them, they do not 
support this second model either. 

Neither of these models is, on the testimony of intuitions, satisfac¬ 
tory. Nor, on the same testimony, is the utilitarian model. It is easy, 

altogether too easy, to announce attractive-sounding principles. But if 
one collected the trade-offs that fairly wide-spread intuitions support, 

and if one took the task seriously enough to collect a large number of 

them over a wide range of cases, this 'undisputed set of trade-offs', so 

to speak, would undermine every proposal that moral philosophy has 

yet produced of principles governing trade-offs. This is not fatal to 

them, but it certainly shows how far we are from having any satisfactory 
arguments on the subject.22 

It shows too how far we are from having an adequate method of argu¬ 

ment. The common method in normative ethics is piecemeal appeal to 
intuition. Recently, Richard Brandt23 and Richard Hare24 have argued, 

with deadly effect, that this method is not allowable, that intuitions on 

their own have no probative force. Intuitions are merely the attitudes, 
feelings, dispositions, inclinations that have been shaped largely, if not 

entirely, by social pressures, contingencies of personality development 
charted by depth psychology, and the like. Even if some intuitions have 

more respectable epistemological ancestry, inspection does not reveal 

which are the ones with respectable ancestors. Therefore, in the case of 
conflict between intuition and theory, there is no obvious sign of which 

should give way. Now, Brandt and Hare each draw a heroic conclusion 

from this: we must totally renounce appeal to intuition; and each offers 

his own very different proposals of an alternative method. The danger 

in the heroic stance is that many will find it untenable and therefore slip 



TOWARDS A SUBSTANTIVE THEORY OF RIGHTS □ 155 

back into the old ways of piecemeal appeal to intuition, for lack of better. 
But there is better-for instance, some loose analog of Karl Popper's pro¬ 

cedure in the natural sciences. Since we do not know by inspection 

whether a moral theory or a conflicting intuition is to be discarded, we 

must spread out theory as wide as possible and beyond the bounds just 
of morality, collect the potentially most embarrassing intuitions for any 

part of the theoretical structure, put intuitions under pressure by un¬ 

covering their origins, be innovative with theory, and modify sometimes 

intuition and sometimes theory until they are in balance. This is 

somewhat like Rawl's proposal for reaching reflective equilibrium,25 but 
not exactly it, and not his practice in A Theory of Justice. 

The most promising direction in which to look for the desiderated 

wide theory would seem to be this. We should look for a theory that 
allows trade-off between rights (and the values behind them) and be¬ 

tween those rights and mere utilities, with no absolute rights except 
perhaps for an especially basic right to moral status. It would be a 

theory, therefore, that provided a technique for weighing these values, 

both within one life and between different lives, for both sorts of trade¬ 
offs are probably to be allowed. The principles governing these trade¬ 
offs are hard to see, but the common anti-utilitarianism of today—that, 

say, of Rawls, Nozick, Dworkin, and Sen—is based on assumptions that 

seem unpromising; at least; their attractiveness disappears once they are 

faced with 'the undisputed set of trade-offs'. And in view of this, some 
sort of very broadly utilitarian restriction on trade-offs seems again 
worth serious investigation. 

The deeply troubling doubt about the utilitarian restriction is that it 

simply transfers the structure of intrapersonal trades to interpersonal 

ones. Does Mr. White's justified willingness to surrender some liberty 
now for his own greater liberty later also justify his losing the liberty for 

Mr. Black's greater liberty? And if it did. White might lose out not only 

in this trade to Black but, for similar reason, in another to Grey and 

another to Brown. Should we accept the cumulative effect of these 
trades even if, should things fall out awkwardly, they built up into 

something disastrous for White? But these doubts are ones we have 
already encountered. A typical non-utilitarian reaction to them is to pro¬ 

pose a tougher standard of justification in trade-offs: namely, justifica¬ 
tion as compensation. White's later gain justifies for him his present loss. 
If the later gain goes to Black, then nothing justifies White's loss to 
White. Perhaps it is this conception of justification and this interpreta¬ 
tion of the moral importance of the difference between intrapersonal 
and interpersonal trades that lies behind giving self-interest central 
place in the characterization of the moral point of view: for example, the 
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way Rawls does with his Ideal Contractor, who, while not selfish, is ra¬ 

tionally concerned to protect his own interests. But then to get an Ideal 
Contractor to contract at all, and at the same time to get the necessary 

degree of impartiality into the moral point of view, we have to build into 

it blindness to one's actual lot. But this characterization of the moral 
point of view can give us only a very limited number of answers. It may 

tell us about a few general arrangements for large-scale social groups — 
for example, that we should go for maximin. But with anything special 

or on slightly smaller scale—for example, the ill or risky social schemes, 
such as risks on roads or with health services, in which some will pay 

dearly—it would give distorted answers: if self-concern prompts the 

same extreme play-safe policy, very many trades that most of us think 

acceptable would be prohibited. Using self-concern as the theoretical 

device for introducing protection of individuals does seem a mistake. It 

seems, like Sen's Weak Equity Axiom, far too strong. It seems, there¬ 

fore, that we should try to get protection of the individual into morality 
through a more flexible device. 

Of course, as such anti-utilitarian restrictions on trades seem un¬ 

promisingly strong, the utilitarian restriction is bound to seem un¬ 

promisingly weak. We seem to need either to loosen the former or to 

tighten the latter. Here, too, I can offer only a speculation. There are 

restrictions in utilitarian value theory that, because of underdevelop¬ 

ment of the theory, have not begun to be appreciated. We have still to 
understand, and to work out, how radical the consequences are of the 

shift from a hedonist to a formal conception of utility. Since utility is not 

itself a substantive prudential value, it is the nature of those values that 

are that determines the structure of informed desires. Thus, there is 
nothing in the formal conception of utility that rules out one value's be¬ 
ing incommensurable with another, in one sense of that highly equi¬ 

vocal expression—viz., that no amount of it could outweigh a certain 

amount of another.26 There may be certain inflexibilities in prudential 

value theory that would therefore get transferred to a metric of utilities. 
If I had a friend prodigiously shrewd and overflowing with savoir faire 

who could save me a dozen minor false turns if he took over the 

management of my life, I should still value my autonomy so highly that 

I would not contemplate surrendering it. But what if he could save me, 

not a dozen, but a hundred minor false turns? But the trouble is this: 

minor false turns do not seem weighty enough, even in large aggre¬ 

gates, at least the aggregates that life presents us with, to balance the 

value of living life autonomously. Some things might indeed be weighty 

enough-great pain or anxiety, for instance, but minor false turns are 
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not. Not even a thousand —someone might press —or ten thousand? But 

now the problem is to get one's mind around the question. If one's life 

contained a huge number of false turns —one right after the other-they 
would scarcely leave space for anything to go right; they would be a 

pretty good indication that something else, far more serious, was 

wrong. Or consider another case, liberty. Can the value of a person's be¬ 

ing free to live what he regards as the only life of substance and sig¬ 

nificance open to him be equaled by the upset or distress that his doing 
so might cause others? Well, Mill has plausibly argued that upset and 

distress are simply not in the same league as a person's making some¬ 
thing out of his life. The stakes are so different that, given the world as 

we know it, not even large aggregates of persons upset and distressed, 
hundreds of them or thousands, come into the same league. If it were 

a matter of some minor liberty, say one's liberty to bathe nude, one 
would expect upset and distress, if there were enough of it, to match the 

value of the liberty. But if it is one's most major liberty at stake —to live 
out one's life plan—why believe that life presents us with aggregates of 

upset and distress that will, judged simply on the values accounted for 
in a prudential theory of value, match it? 

What all of this may indicate is that our moral notion of equality has 

fragmented. On the deepest level, on the level at which one does the 

ultimate and most authoritative weighing up of one person's fate against 
another's, trade-offs are allowed that these restrictive anti-utilitarian 
principles would block. 

Yet perhaps these restrictive principles should really be given a dif¬ 

ferent position in moral theory, on a less deep and authoritative level. 

Human rights mark the moral protections of our equal claims as per¬ 
sons. I wonder whether this second conception of equality, as protec¬ 

tions due each individual, is at the base of several different weak (that 
is, overridable) principles of equality. First, it gives support to a princi¬ 
ple of equal resources —for example, like Dworkin's;27 it does not matter 
how admirable our individual conception of the good may be, what is 

to be protected is our living a human existence. And to protect that 
means protecting one person's capacity to live out his life plan just as 

much as another's. And this is a case for giving some place to a principle 

of equal resources. 
There seems also to be a place, on the same level at which we admit 

a principle of equal resources, for a principle of equal welfare. Each per¬ 

son matters and matters equally, not just in the protection of his status 
as a person but also in how valuable his life actually turns out to be. It 
would be a waste to deny extra to someone who, through no fault of his 
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own, had aspirations that were expensive in resources and who lived in 
a society in which most people thrived on relatively modest resources. 

It is not just one's capacity to live out a life plan that is valuable; the 
quality of the life that one manages then to live also matters. 

There should probably also be some place on this level for an element 

of perfectionism, further qualifying these earlier principles of equality. 

Societies generally are not neutral between competing conceptions of 
the good, between poetry and pushpin. Arts councils attract govern¬ 

ment subsidies; pushpin clubs do not. And there seems to be good 

reason for this. For one thing, a society could not strike any balance be¬ 

tween two values, say health and learning, unless it knew roughly how 

much it valued each. For another, if a society were completely neutral 

between competing conceptions of the good, it would pass up oppor¬ 

tunities to educate people to forms of life that they themselves would 
be glad to lead. No doubt a little paternalism goes a long way; but there 
is a case for at least a little paternalism. 

12. Utility and Rights 

I started out by suggesting that the first level of a substantive theory will 

ground human rights in personhood, practicalities, and equal regard. 

Still, a substantive theory cannot stop there; it has to answer questions 
about the structure of rights, in order to do which it is forced on to a sec¬ 

ond level of theory about how these values and utility are related to each 
other. The most difficult case is equal regard. Although piecemeal ap¬ 

peal to intuition is the common way of arguing about it (and most moral 
matters), I think that we can bring almost all people to agree that it is 

not an acceptable method. Once we take a first step towards a more ac¬ 

ceptable method, however, things begin to look different: prominent 

contemporary accounts of equal regard, motivated largely by anti¬ 

utilitarianism,28 undeniably attractive at first glance, look unpromisingly 
strong or restrictive at second. Also, values such as autonomy and liber¬ 

ty can be brought within the ambit of a formal notion of 'utility'. It is on 

the second level, therefore, that utilitarian apparatus looks as if it might 

in some form usefully appear: to explain the structure of substantive 

prudential values and the moral significance of interpersonal trades. 

To object to this substantive theory, contrary asseveration is not 
enough-for instance, to insist that it is of the essence of rights that they 

are 'side constraints' or that they are more potent 'trumps' than this 

theory makes them.29 Those who object will have to come up with a bet¬ 
ter substantive theory, if they can. 
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Contractarian Rights 
Jan Narveson 

1. Rights: What Are They? 

There is a temptation to make a definitional connection between rights 
and contract, thus defining the contractarian view into truth. The temp¬ 

tation should be resisted, but it is of importance that the temptation is 

there, for there is something about rights that promotes it. Rights are (a) 

interpersonal, having to do with actions of some that affect others. Let 
us refer to the actors as the “agents" and those affected by a particular 

action as the “patients" in such transactions. Then (b) rights have the 

following important property: that although they can be had by either 

patients or agents, yet rights are essentially on the “patient" side of the 

centrally important transactions. Let us see how this is so and what it 
leads to. 

To say that some party. A, has a right to do something, x, is to say 
that some other party or parties, B, have certain duties or obligations 

regarding A's doing of x. These will be either, minimally, the duty to 
refrain from interfering with or preventing A's doing of x or, more com¬ 
mittally, to assist A in doing x, for example, by supplying certain 

necessary conditions of his or her doing so. To say that A has the right 
to have something, y, is to say about these other parties that they have 
the duty either, minimally, to refrain from damaging, destroying, or 

depriving A of y or, more committally, to supply A with y if A doesn't 
already have it. 

It is possible that these definitions can be improved in elegance. They 

distinguish between rights to do and rights to have-, but perhaps we can 
talk more generally of rights that certain predicates apply to A: A's right 
is the right that some F be true of A, 'F' being a variable. But what of 

the difference between the duty to (merely) refrain versus the duty to 

do? The distinction, applied to the above simplification, is now between 
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the B parties' (merely) refraining from bringing it about that F not be true 
of A and their bringing it about that F be true of A, if A is not already 

F. (Note that the distinctions are different. The latter distinction, which 

is that between "negative" and "positive" rights, cuts across the distinc¬ 

tion between doing and having. I may interfere with your doings, or I 

may damage your property; I may assist your efforts at doing some¬ 

thing, and I may give you an ownable thing. And I can have duties to 

do any of these.) Is there any way of representing the duty to do and 

the duty to refrain as merely different values of the same variable? We 

can't say that both are "duties with regard to A's F-ing," for a duty to 

interfere would be a value of that variable, but such a "duty" cannot be 

generated by a right. Or more precisely, the duty to interfere with A's 

doing of x cannot be what is entailed by A's having a right to do x. 
However, the degree of elegance that would result from finding such a 

variable is not, I think, required for the present inquiry. 
Now when A's rights are respected by party B, B is the agent so far 

as the "administration" of this rights-transaction is concerned. B could 

act (or refrain) in the way that A's right requires him to act (or refrain). 
A's right requires another party to do or refrain, and to do so in order 

to affect A in one way or another. Thus A is the "patient" in the transac¬ 

tion, even if the way in which he is affected is that he is left free to act 

in certain ways. This facet of rights will loom large in the following 

deliberations. 
The plot thickens further when we ask who B might be. B is the party 

upon whom fall the obligations or duties generated by A's right. In 

many cases, B will be a particular individual or smallish group, as with 

typical contracts and promises. But if there are, say, human rights, then 

B is not a particular other person but rather, everyone in general. Those 

who hold that there is a natural right of all persons to F are holding that 

all of us must allow (or assist, as the case may be) all persons we can 

to F. But consider those narrower contracts between individuals. When 

we say that A, in promising B that he will do x, gives B the right that 

A do x, and thus that the promise imposes a duty on A to do x, are we 
making statements whose import for action is confined exclusively to A 

and B? I think not. We would, ordinarily at any rate, be saying that all 

of us come into it in minimal ways: for example, that we ought not to 
prevent A from carrying out this duty, prima facie; that we should recog¬ 
nize that the blame falls on A if he does not comply, possibly doing 

further things about him as well, by way of (at least mildly) reinforcing 
A's compliance-behavior. In short, there is a public aspect to private 

contractual activities. We may be called upon to intervene in some way, 

and the principles of contract are the guidelines for such interventions. 
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One further point about those "interventions": reinforcing behavior 
can range from the raising of an eyebrow to torture or execution. This 
is quite a gamut. Is it essential to the notion of a right that some degree 
of reinforcing activity is in order? It seems to me that it is. The distinction 

will be between the sort of reinforcement that is in order when we have 
a matter of rights and the sort that is in order when we do not. This has 

some plausibility, I think. Very roughly, rights can be reinforced by be¬ 
ing enforced whereas other or lesser moral categories cannot. But the 

plausibility of the "institutional" view of rights, which would essentially 

embed them in arrangements we participate in, causes a difficulty for 
the enforcement view, since we can acquire trivial rights in institutional 

matters and why enforce them? However, we may perhaps resolve this 

by suggesting that rights are what may be enforced, but not necessarily 
what it is prudent, wise, or even morally desirable to enforce, all things 

considered. What would determine whether we may is the institutional 

arrangements; what decides whether we should is other morally rele¬ 
vant values. 

Various other things have been said about rights: that they are 

"trumps," superior to considerations of (say) mere utility, that a charter 
of rights expresses the fundamental terms of human association, that to 

violate someone's rights is to do something destructive of his or her very 
person, for instance. And thus it is thought that rights are something 

buried deep in the soul, "inherent in the human personality." But most 
of what is true in these claims is, I think, due to enforceability. External¬ 
ly imposed restrictions on one's sheer freedom of movement, damages, 

disabilities, and irritations to one's body, and the termination of one's 
very life, are impositions that one cannot ignore, and so to threaten such 

things by way of reinforcing certain kinds of behavior is obviously to at¬ 
tach great importance to those kinds of behavior; and if the behavior in 

question is identified by reference to certain statuses of others, then it 

is obviously to attach great importance to those statuses. On our 
analysis, rights are such statuses. 

2. “Are There" Rights? 

It is popular to talk as if rights "are," as if people "have" them in much 

the same sense as that in which they have pancreases or minds. But ob¬ 
viously such talk is at least misleading: if I maliciously slice you up, I 

violate your rights; but I don't slice them up. And those who don't 
believe that we have rights do not suffer from lack of vision if those who 

believe we do have them are in the right. But what do they lack? Things 
would be awkward if rights were the object of a special faculty for 
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apprehending them. People who don't respect our rights are then readi¬ 

ly excusable: they simply don't have one of those faculties; or if they do 

it's out of kilter. Surely it's better if such people have more nearly the 

sort of fault that those who don't see that 38 + 83 = 121 have. We might 
then be able to fix things up by reanalyzing the arithmetic rather than 

just lamenting their lack of the right kind of moral miner's cap, or of its 

lamp being permanently on the fritz. 
In legal contexts, or in more special ones, whether we "have" a cer¬ 

tain right may be answered, hopefully, by going to The Law and looking 

things up; though it may prove to be very much less straightforward 
than that. What's on the books may not settle the matter readily. But in 

moral matters there are no books, so looking up the answers is not an 

available option. What then? 
If we had a Creator who "endowed us with certain inalienable 

rights," how would he have done it? Where might he have put them? 

Accounts of that general stripe are useless, or likely worse because, 
again, misleading. What there "is" when there "are" rights, if indeed 

there are some, must be certain features or properties of those who 

"have" them such that we have good reason to acknowledge the obligation 

to refrain from interfering with, or possibly to sometimes help their 

bearers to do the things they are said to have the right to do, or have 

those things they are said to have a right to have. Their rights will be 

as real as those reasons are strong. Or rather, they will be as real as the 

features or properties mentioned above, given sufficient reason to ac¬ 

cept the obligations in question. 
Consider one of those unfortunate countries in which, we want to 

say, human rights are in a bad way. We oscillate between saying that 

the populations in those lamentable places have no rights, and saying 
that their rights are flouted, violated, ignored, trampled on, and in 

general not acknowledged. If they do not have the rights in question, 
though, how could they be ignored and trampled on? When we say that 

they don't "have" them, what we obviously must mean is that the rele¬ 
vant people—governments, usually—do not act in the way they ought, 

do not fulfill the obligations that would be theirs if their victims had the 
rights in question. But we do not mean that they ought not to act that 

way. In talking as we do, we clearly mean to be criticizing them, putting 
them in the wrong. On what basis do we level this criticism? It is redun¬ 

dant to say that the basis is failure to respect those victims' rights. The 

essence of the matter is that there is reason for obliging those govern¬ 

ments or other agents to act otherwise, and that reason is identical with 

the reason for ascribing rights to those victims. There are not two 
separate problems, one of discerning the rights, the other of establishing 
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the obligations. This one problem, of course, is a tough one. But at least 
there is but one. 

On this account of the matter, then, everything depends on (a) the 

existence of those features or properties, F, such that (b) there is good 

reason to acknowledge the relevant obligations or duties toward F- 
persons on the part of those agents on whom they would fall. Obliga¬ 

tions or duties are, on this view, assumed or acknowledged, or rejected 

or ignored. Are the obligations or duties still there even if not acknow¬ 
ledged? Clearly we must be able to say so. How can anyone ever useful¬ 

ly accuse anyone else of shirking his/her duty if the accused need only 

point out by way of defense that he or she doesn't acknowledge the duty 

in question? But we can make such accusations, for the obligations or 
duties in question are there if the reasons to acknowledge them are suffi¬ 

cient. In that case, those who nonetheless reject or ignore them are un¬ 
reasonable and may be regarded in similar manner to those who have 

not done their homework; or, in some cases, to those who refuse to 
do it. 

3. Agreement and Acknowledgment of Obligation 

Clearly the present account puts a great deal of weight on "agreement" 
and "acknowledgment" of the obligations constituting rights. Such 

agreement or acknowledgment must be made by the agents who are in 
a position to interfere with the actions to which the right-holders have 

rights. Even more weight, of course, is put on the reasons to agree or 
acknowledge them, but we shall consider that below. Meanwhile, what 

we want to know is whether there might not also be, in addition to the 
case of those who have not done their homework, that of those who 

have done it and cheerfully agree that they have obligations of the kind 
in question, that is, that others have rights of the kind that entails those 

obligations, but who refuse to do what they admit they have obligation 
to do. 

But I think there are not such. Or at any rate, those who say, at time 
t, 'I agree to do x at t" but who, at tu are nowhere to be found, can 

be said, in the absence of good excuse or justification for nonperfor¬ 

mance, not in fact to have agreed. Such 'agreement' is a sham. In prac¬ 
tical agreements, the type we have in mind, agreement is not acknow¬ 

ledgment of some abstract truth about differential equations, nor even 
of concrete facts —though either might well figure importantly in the 
background to practical agreements. But what we have in mind here is 

agreement to act. Such agreements are, in effect, settings of oneself in 
the direction indicated by the content of the agreement. Those who do 
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that, yet at the time of performance say "what of it?" display the cheer¬ 

fulness of the idiot to whom words have no meaning. One cannot agree, 

fail to perform, and be cheerful about it. Those who see that you have 
purported to agree and yet show no sign in action of having genuinely 

done so have a complaint, and if that complaint is not taken seriously 

by those against whom it is lodged, then the possibility of practical deal¬ 

ings with such persons is seriously undercut. 
Here we must recollect the analysis proposed at the outset. Rights are 

statuses entailing not merely obligations, but enforceable obligations. To 

agree and acknowledge one of those is to agree to the propriety of such 

enforcement while one is at it. There are, therefore, two parts to such 
agreements: (a) agreement to do or refrain from the relevant acts, and 

(b) agreement to an enforcement procedure. But as Mill noted, rights in 

this regard are not unique. To agree to act at all is to agree that complaint 

is in order for nonperformance. Whether that is sufficient for talking of 

"rights" is perhaps a moot point. What is important is that often we shall 

need more substantial enforcement machinery than that. In such cases, 

we may say, the seriousness with which rights are acknowledged is 

measured in part by one's willingness to assist in establishing and ad¬ 
ministering that machinery. We establish and administer it in part on 

the verbal level, criticizing others in the light of the principles of right 
acknowledged; but in addition there might be subscription of taxes for 

formal machinery at the legal or even military level. 
We can thus make a useful distinction. It might sometimes be rational 

to agree to do x, but not to expose oneself to a severe, or even a minor, 
punishment for nonperformance. But in other cases it might be rational 

both to agree to do x and to agree to the establishment of a penalty at 
some level, ranging up to the very severe, for nonperformance. The 

province of rights is the latter region. A rational schedule of rights will 
be a set of behaviorial constraints that is rational for all of the relevant 

parties to acknowledge, including enforcement as part of the bargain. 

And in the case of general human rights, the "relevant parties" are 

everyone (with a possible qualification to be noted). 

Given all this, let us address ourselves to the question of why 

promises and agreements obligate. There is the temptation to say that 
this is a self-answering question: the point of agreements is to obligate, 

or to agree is simply to accept an obligation. It is a plausible view, and 

some appreciable portion of the truth about this must be in it. But we 

must be careful. Clearly the sheer utterance of the words "I hereby 

assume an obligation to do x" does not create an obligation to do x. The 

utterance of such words to another party, addressed to that party and, 

let us assume, accepted by that other party, normally does. But why? 
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The immediate effect, of course, is to make it absurd for the utterer to 
say. But what does all that have to do with it?” The other party to such 

an utterance, if he presses his claim, is in a strong position, for he has 

a claim that the utterer of the promise cannot consistently deny. So far, 

so good. But there are not just two parties to an obligation. The principle 

that promises create obligations is a public principle. Our question is: 

should we take it that A, the utterer, is obligated to do x, which she has 
promised B she would do? Ordinarily, of course, our answer will be in 

the affirmative. ("Of course," but of course we need an argument; only 
this one will be pretty easy going.) But extraordinarily, maybe not. 

Perhaps both parties have overlooked side effects (x will produce pollu¬ 
tion, for instance), or some background conditions have been unsatisfac¬ 
tory. Promises normally obligate, for the reasons that we all have to 
make it possible for individuals to incur obligations. 

4. Hypothetical and Implicit Agreement 

If A makes a contract with B, then A and B have obligations to each 
other. But if A only should have made a contract with B, what then? Cer¬ 

tainly we would not normally put his case exactly on all fours with the 

case in which he in fact has made one. Indeed, we are more inclined to 

put it on all fours with the case in which nothing has happened at all. 

It would, let us suppose, have been most prudent had I bought B's car 
last week: prudent both for me, who needed one and would have had 

a very good one from B, and for B, who needed the money urgently. 
Still, neither of us owed the other a car or the money I would have paid. 

This case clearly creates a problem for aspiring contractarians. Obvious¬ 

ly there has been no explicit contract between every person and every 

other person, even among those who are all alive simultaneously. And 
thus it has been suggested that the principles of justice are those that 
would have been agreed to by everyone, if_But whatever we 

might do about the blank, there is the obvious problem: why should this 
be thought to incur obligations? The situation is, of course, further ag¬ 
gravated if we fill in the blank by some such clause as "... if the party 

were behind a Veil of Ignorance," as in Rawl's now-famous theory. 

Somewhere between explicit contracts, which standardly obligate, 
and purely hypothetical ones, which standardly do not, we have the 
idea of an "implicit" agreement. The idea is between the two, it is impor¬ 
tant to note: it is not off the board, or in some quite oblique direction 

from both. It is certainly appealed to in daily life. It is taken that one's 
actions can be such as to imply that one has accepted an obligation, with 

nearly the same force as if one actually had. In some of these cases, to 
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plead "But I didn't say I would" is to put up a very weak case indeed; 
it would even, in some of those cases, be tantamount to lying. And that 

this should be so is not, on reflection, surprising. For after all, to make 

a promise explicitly is to convey a commitment by verbal means, which 

are the most precise and conventionally strongest means of so doing. 

But conventions are required for those verbal means to be possible in the 

first place. Why cannot similar conventions cause various other forms 

of behavior, in the right circumstances, to have much the same, or even 
precisely the same effect? 

"Implicit promising" has most force between persons who are well ac¬ 

quainted with each other. But, for mankind in general, that is a condi¬ 

tion that obviously does not obtain. And what is more, it is especially 

between strangers and persons who are at best indifferent to each other 

that the need for rights is strongest (as will be urged below). Does this 

weaken the case for the contractarian, then? Only, I think, if that case 
is seriously misunderstood. Let us reconsider. 

The question of human rights and in general of moral rights, rights 

that are not enshrined anywhere in print, not formally built into any 

official administrative edifice, is the question of what it is reasonable to 
require of people, force them to do or to avoid. What else could it be? 

There are many with big chunks of theories of rights, or anyway with 

ample proclamations of rights, proceeding, one gathers, from the deep 
intuitions of their proclaimers: but these people differ among them¬ 

selves. The question is, whose view, if anyone's is right? It is difficult 
to see what this latter question could mean other than, "Whose view has 

the (greatest) support of reason?" Of course, one can stick by one's guns 

no matter what, simply insisting that all others are in error—'guns' is 

likely not to be a metaphor in such cases. Or it might be that everyone 

shared the same intuitions anyway, though this is far from obvious at 

present. In either case, it would be hard to say, "Well, I admit that your 
view is more reasonable; mine, however, is right!" 

Of course the reason in question is, in a sense, collective. This is not 

meant in a sense that would require us to suppose that there were collec¬ 

tive entities with special reasons of their own. It is meant, instead, simp¬ 

ly to remind us that since the problems stem from disagreements among 
individuals in the first place, they can hardly expect to get anywhere by 

simply insisting on what is reasonable "from their point of view" —each 
given his or her own point of view. The question is what it is reasonable 

for us to adopt in the way of restrictions on our several behaviors; and 
this can be done (if at all) only by discerning what there is in our interac¬ 

tions that can make it reasonable from everyone's point of view to adopt 
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such restrictions. But if there is such a set of agreement-points among 
us, it is hard to see how we could do anything better, or what else could 
possibly do the job. 

The claim that there is an "implicit agreement" among us, it seems to 
me, has two aspects to it. First, and most fundamentally, there is the 

question that is best answered by the idea of the hypothetical contract: 
What would it be reasonable for us all to agree on, were we to address 

ourselves seriously to the subject? Second, and of great practical impor¬ 

tance, there is what, I believe, gives rise to the idea of "natural" rights: 
if the considerations supporting some or conceivably all of these 

hypothetical agreements are (a) obvious, requiring no enormous calcula- 
tive facility or profundity of intellect to discern, and (b) practically press¬ 

ing, so that human interaction on any considerable scale could scarcely 

proceed without some sort of mutual expectations of behavior comply¬ 
ing with the principles that would be thus agreed on the part of those 

interacting, then those elements of the total set of proposed rights may 

well be said to be "natural" in the fairly straight-forward sense that it is 

reasonable to expect all to comply with them, reasonable to require all 

to comply, and reasonable to expect everyone to recognize those prin¬ 
ciples intuitively in practical situations. 

Not all of the principles of justice, yielding the set of basic rights for 

persons, need have the foregoing status. On the contrary, we should ex¬ 
pect that many cases will be very difficult indeed, involving subtleties 

and shades that require calculative ability and/or depth of insight of ex¬ 

traordinary kinds to resolve. And the principles on which such cases are 
found to turn, upon that kind of reflection, may well be difficult. What 

matters is that they are generated by the right kind of reasons, reasons 
that can be seen to be weighty from the point of view of everyone. Cor¬ 
rect reasoning from such premisses must lead to what we want in the 
way of justice. 

5. Why Contractarianism? 

Contractarianism, I take it, is the view that the principles of justice 

are what would emerge from a general agreement (from—a vexed 

question-suitable baselines) of the above kind, in which each person 
reasons from his or her own point of view, in terms of his/her own 

values, interests, and/or desires, carefully considered. If we instead 

erect some supposedly basic value which, alas, many people do not 
recognize to be their own, reasoning out from that basic value what 

everyone ought to do, we are doomed to theoretical shipwreck. Or at 



170 □ JAN NARVESON 

least we are if the aim is to come up with principles that are compelling 

to any rational person. And that, I have suggested, must surely be the 

aim. 

What we have said in the previous sections is that the principles of 

justice and rights are, roughly, those with which it is reasonable to ex¬ 
pect everyone to comply, and to accept enforcement if need be. What 

was said just now is that those principles are the ones that would 

emerge from a general agreement-more precisely, from a properly con¬ 

ducted attempt to reach one —in which each reasons in terms of his or 

her own values, etc. Now some other theory might perhaps emerge 
were each to reason not from his/her own values, etc., but rather from 

some prescribed set that somehow had the imprimatur of Reason quite 

apart from the individual's own values and interests. A classic example 

here is provided by Henry Sidgwick, who, in the course of explaining 
the foundations of utilitarianism, appeals to the "self-evident principle 

that the good of any one individual is of no more importance, from the 
point of view (if I may say so) of the Universe, than the good of any 

other . . . ." Now, there is room to wonder just what it means to speak 

of the "point of view of the Universe" anyway; but supposing there is 
a coherent account of that, we must then ask why the individual should 

bother with that point of view. The point of view of the Universe would 

seem, on the face of it, to be an alien point of view. If the individual is 

to adopt it, it seems that we need an argument. And what, after all, 

could be the premisses of an effective argument along that line? Would 

we not need to show that from the individual's own point of view, it 

would be rational to adopt the Universe's point of view? Sidgwick, 

notoriously, goes on to say that "It is evident to me that as a rational be¬ 

ing I am bound to aim at good generally . . . not merely at a particular 

part of it."1 But is that evident? One might be tempted to reply that 
perhaps that is evident, but that as, say, an emotional being I am going 

to aim quite decidedly at only a particular part of it. But that, though the 

positive part of it is surely plausible, is to concede too much. Why would 
not a quite rational being who was, let us say, in love with Tina, aim at 

Tina's good rather than Hortense's or, say, Albert's? 
What Sidgwick's principle does, I think, is to conflate two very dif¬ 

ferent sorts of impartiality. On the one hand, it rightly implies that the 
principles of justice and right must be impartial, and in that sense made, 

no doubt, from "an impartial point of view." But what it certainly ap¬ 
pears also to imply is that those principles will require each of us to be 

impartial, impartial in our desires, interests, affections, and the like. 
And this, even if it is conceivable, is surely incredible. 

Earlier contractarian theorists assumed that each individual is certain 
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to have at least one overwhelming and insurmountable partiality, name¬ 

ly, the partiality towards himself or herself. But it is unnecessary, as well 
as false to fact, to assume that. Some will be found to be wildly partial 

towards certain other individuals, some to certain groups of which they 
are members, or even of which they merely aspire or wish to be 
members. Moreover, these are partialities that may remain even after 

the scrutiny of reflection in the light of long-run consequences, and so 
forth, has been brought to bear by the person in question. 

Many critics have insisted that the individual is not an “isolated 
atom" whose values and interests are sui generis, even ex nihilo, and have 

inferred from this that liberal contractarianism is a nonstarter. But to 

argue thus is to miss the point. People get their values from many 
places, and no doubt especially from their social settings. This, we may 

agree, could hardly be otherwise. But how does this affect matters? It 
would, for example, be ridiculous to infer that people do not really differ 

on any important point of values. Members of the same societies, 

however closely you narrow the bounds of the relevant “society," do in 

fact differ on all kinds of matters. And of course different societies differ 
very markedly indeed, as the history of the past couple of decades so 

strongly brings home to us —even those of us who somehow managed 

to miss the lesson of the preceding several millennia. Give what account 
you will of human nature that is not ludicrously at variance with the 

facts, and you are confronted with differences sufficient to generate the 
problems that stimulate us to search for principles of justice. And that 
is all we need. 

The real question is, what does the reason of any individual tell him 

or her to do? And it is to this that I am unable to see any other answer 

than that it tells him to try to realize those things that he holds dear, at 
least on due reflection. It is open to any theorist to try to show that due 

reflection would homogenize all of those things he holds dear, making 
each individual, carefully acquainted with all the facts, indistinguishable 

from each other or indeed, from The Universe. A difficulty with that 

idea is that it may take more time and breath than any theorist can find 

in this mortal world to persuade many individuals that they should even 

bother to try to acquaint themselves with all the facts! Nor is there really 
reason to think that such an endeavor might be successful no matter 

how ideal the circumstances. Perhaps we will remain different from 

each other all the way down! 

Meanwhile there certainly is no workable hypothesis other than the 
one just advanced. What conceivable reason there may be for insisting 
that each person ought to be reasoning from a standpoint other than his 

own I do not know; but certainly to assume that he is doing any such 
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thing must be the height of absurdity. What solider edifice, then, could 

we hope to erect than one founded simply on the assumption that each 

person's reason will tell him to proceed from his own point of view? 

There is ample reason, starting from such premisses, to expect others to 

appreciate others' points of view, to allow for them, to take them into 

account; but that is not the same as literally assuming those other points 

of view. Aping Butler, perhaps we can characterize our starting point as 
the principle that "Every person is who she or he is, and not another 
person." 

6. Contractarian Rights 

We have rights against the other members of a group G, when it is 

mutually advantageous for all G's to assume enforceable obligations to 
us to refrain from interfering, or alternatively actually to assist, with our 

performance of what we are said to have a right to, and when there is 

recognition of this status. When G is mankind at large, however, we are 

faced with two major problems in proclaiming that there are rights. One 

is that the recognition factor is scant; the other is that it is not self- 

evident, at least, that there are any identifiable types of behavior such 

that it is mutually advantageous for all persons to assume the said en¬ 

forceable obligations. Bear in mind here that "advantageous" is assessed 

via the values of the person concerned, not via the values of the theorist. 

The recognition problem, I believe, is minor and is further assisted by 

the character of one of the rights that will, I think, be strongly supported 

by any reasonable analysis. The right in question is the right to be 

presumed to have peaceable, person-respecting intentions in the 

absence of good evidence to the contrary. Reflection quickly assures us 
that without such a right, we can get nowhere. For if your apparently 

innocent behavior is taken by me to be prima facie evidence of the ex¬ 
treme duplicity of which you are capable, calling for immediate violence 
from me, I now provide you with the justification for responding to my 

response in kind. That way lies the end of any possible civilized inter¬ 

course. But if this is so, then it follows that a sufficient sign of recogni¬ 
tion of the right of personal security is nonviolent behavior. When we 

have no reason to suspect others, we are tp refrain from aggression. This 

is weak, since bad intentions are compatible with very considerable 

amounts of good outward behavior, and the interpretation of "evi¬ 

dence" is plainly no easy matter in many cases. Nevertheless, it is very 
far from trivial. Apart from which, virtually universal recognition of the 

very minimal schedule of rights that could plausibly be advanced as 

human rights really does obtain, so long as we confine ourselves to the 
arena of individual-to-individual relations. 
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The other problem, however, is anything but minor. Bear in mind 

that our analysis requires that the "advantage" of the different parties 
is to be assessed via their values, rather than those of the theorist. And 
to begin with, it is very clear that at least some scrutiny of those values, 

some rational reflection (even reconstruction) may be necessary before 

the condition of mutual advantage can be shown to be met, at very least. 

For persons consumed by hatred, jealousy, or fanatical religious zeal (to 
name a few) may be related to certain other persons in such a way that 

the advantage of one is seen ipso facto as the disadvantage of the other. 
If w’e stop at that level, there is no possibility of arriving at a universally 

acceptable, rational schedule of human rights. Immensely compounding 

this problem is the factor of large-group solidarity, especially in the form 
of nation-state operation. This factor will delude people into supposing 

that they have a right to engage in behavior that would otherwise be 
transparently aggressive. Or it may make them suppose that they do not 
need to bother about human rights; for if their collective might is such 

as to enable them to force everyone else to do their bidding, then the 
condition of mutual advantage would at least appear not to be met. 

In the face of these problems, a few maneuvers are available that will, 

I think, enable us to make some headway, as well as to disclose impor¬ 
tant problem areas. First, as against such phenomena as jealousy, 

hatred, and rivalry, the required strategy is one of containment. We 

must ask whether there are not underlying values—such as life itself— 
that do not, on reflection, have more weight than the defeat of one's 

rival; and whether it is reasonable to ask our fellow human beings to put 

up with behavior that, if generally practiced, would manifestly put an 

end to the possibility of cooperation and thus of all the blessings of 

society. Faced with such reflections, no rational person will persist in 

thinking that his or her behavior is right if it oversteps the bounds of 
peaceable and civilized life. A corollary, of course, is that justice cannot 

ask people to be nice to each other; it can at best insist that they refrain 
from being overtly nasty. 

Second, we may face the issues raised by cohesive groups with two 

strategies. One is to remind every group that it consists of individuals, 
and ask those individuals whether the alleged gains of the group are in 
fact gains for them, especially when weighed against the benefits that 

may well be awaiting all those who are willing to deal on individual 
terms with persons of the supposedly opposing group. The other is to 
point out to any such group that it was able to attain such power as it 
has only by the previous forbearance of fellow groups and nations. 

Powerful nations that exercise their power in aggressive ways have cer¬ 
tainly taken unfair advantage of their neighbors, who in the past could 
have prevented that growth of power had they so chosen. This is a con- 
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sideration, of course, that tends to be advanced too late. Once in the 
driver's seat, it is difficult to accomplish very much by reminding the 

miscreant that he would not have been there but for the previous 

assistance of others. But our question, remember, is about the character 

and justification of rights; it is not part of the terms of reference of such 

a project to show that appeals to considerations of right must always be 
effective. Manifestly, they will often not be. 

And finally, we should in part concede the objection. Conceivably 
some would not be parties to any general agreement on enforceable 

restrictions on behavior. Complete universality may not be attainable. 

But how much need this worry us? On the contractarian view, rights are 
due to agreement. Those who will not agree have no rights, and we 

have no duties toward them. It is, I think, not really possible that 

anyone would, on due reflection, prefer the condition he may expect if 

the rest of mankind are united against him with no restrictions on what 

they may do to him to what he may expect if he is willing to make at 

least the most minimal concessions. But if there are such persons, they 
are beyond the reach of a theory of rights, except in the very important 

sense that they afford no counterevidence to it. Their existence does not 
show that rights are impossible or pointless, given that they are of the 
character I have been proposing above. 

Rights are relative to reasonable agreements. The grand general 
rights are two: the right to enter into agreements and have those 

respected, and the right to inviolacy of one's person in the absence of 

infractions of other rights. Neither is "absolute": considerations of long¬ 

term mutual advantage among all persons could justify bending in 

special cases. And because a multiplicity of considerations enter into the 

reckoning of advantage, not to mention standing difficulties in deter¬ 
mining what agreements actually obtain, we should not expect to find 

easy and definite answers to the question of what our rights are in 

nonglobal cases. What has been maintained here is only that the con¬ 

tractarian analysis makes sense of rights and affords a definite line of ap¬ 
proach for those difficult cases.2 

NOTES 

1. Henry Sidgwick, The Methods of Ethics, 7th ed. (New York: Macmillan, 1907) p. 382. 

2. The general line of thought in this paper was stimulated by David Gauthier, though 

he should not be held responsible for details. See his "Reason and Maximization," Cana¬ 

dian Journal of Philosophy (March 1974). See also my "Human Rights: Which, If Any, There 

Are," in NMOS 23, ed. J. Ronald Pennock and John W. Chapman (New York: New York 
University Press, 1981). 
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Utility and Ownership 
Alan Ryan 

Any theory of rights ought to have something serious to say about rights 
of ownership. Property rights may not be the most important rights we 

have—supposing that we can draw a clear line between property rights 

and other rights. Nonetheless, one can hardly imagine a sociology that 
did not concern itself with the causes and consequences of the distribu¬ 
tion of titles of ownership; and one can hardly imagine a normative 

jurisprudence that was unconcerned to lay down the proper duties and 

powers of owners. There are three ways of taking property rights 
seriously that I shall here have in mind: they do not exhaust the possible 

approaches to the subject, but they cover enough of them, I think, at any 
rate to show what is at issue in any account of the nature and purpose 

of ownership. The first of these is the doctrine that there are natural 

rights of ownership and that taking any sort of rights seriously must 

start from a conception of individuals as 'self-owning'. Thus, much of 
Robert Nozick's criticism of John Rawls's account of justice boils down 

to the objection that Rawls supposes that society originally owns all the 

talents of all its members, and this supposition is at odds with taking 

seriously the rights of individuals over themselves.1 What it is for in¬ 
dividuals to have rights over themselves is explained in terms of in¬ 

dividuals owning themselves in something like the 'liberal conception of 
ownership' explicated by Professor Honore2 On this view, individual 
rights are either natural or else created by contract between individuals 
who are essentially proprietors. 

The existence of natural rights of ownership is denied by both of the 
other two ways of thinking about property that are at issue here. Both 

of these positions see property rights as essentially artificial creations, 
essentially the creatures of the law, and dependent for their moral 

weight on instrumental considerations. The second of our three views. 
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176 □ ALAN RYAN 

then, accepts that individuals have rights that are in an important sense 
'natural' or at any rate 'nonartificial' and certainly nonlegal; what prop¬ 

erty rights individuals may be granted by the law is constrained by the 
rights they have prior to the law, and what rights individuals ought to 

be granted by the law may —depending on the full development of the 

theory of rights in question—be more than merely constrained. If our 

theory of rights yields rights to welfare or even rights to employment, 

we may find that the best way to embody these rights in positive law 
is by giving people proprietary rights of some sort of other. More plaus¬ 

ibly, however, we are likely to find that such considerations would 

simply limit the freedom of owners to do what they liked with their 

property—welfare or employment rights would plausibly constrain 

owners of capital in dismissing their employees or paying them what¬ 

ever wages the market would allow them to pay, rather than yielding 

anything resembling 'job ownership'. 

The third of our three views, and the one to which most of what fol¬ 

lows is devoted, is the utilitarian account of property rights. This nor¬ 

mative theory of property rights is distinctive in that it is not merely 

insistent that property is essentially the creature of the law, justified or 
not for instrumental reasons, but that those instrumental reasons do not 

themselves involve references to rights. The justification of property 
rights is, in general, a matter of showing how a system of legally defined 

and enforced rights and duties best promotes the general welfare; there 

will be all sorts of questions raised by an attempt to show which system 

is optimal from a utilitarian standpoint, but these will not be questions 
about the protection of people's natural rights. Now, in what follows I 

shall be concerned to argue that a utilitarian account of property rights 

is generally able to take property rights with all the seriousness they 
deserve; this is quite a different matter from saying that traditional 

utilitarianism can take all rights as seriously as they deserve, but I shall 
also argue in passing that property rights are not basic rights of the kind 

utilitarianism is commonly said to misrepresent. My view is that the 

utilitarian rejection of rights as a fundamental component in morality 

does create problems at the point at which a utilitarian's liberal intui¬ 

tions come into conflict with the demands of the general welfare; but the 

rights that these intuitions seem to presuppose are not property rights.3 

As always in this area, J. S. Mill presents us with some difficulties, in 
that he did want to show that utilitarianism was deeply committed to 

the existence of moral rights; but here I confine myself to defending the 
consistency of his claim that all property is the creature of the law with 
his defense of individual liberty in Liberty.41 reach my conclusion slight¬ 
ly episodically by tackling four familiar issues in the theory of prop- 
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erty-the problem of 'initial appropriation' of unowned things, the 

state's rights of taxation and compulsory purchase, the legitimacy of 
slavery, and whether we 'own' our bodies; but before tackling these 

issues, I begin by making five fairly obvious points about a utilitarian ac¬ 
count of property rights in order to show that these episodes are 
episodes in one theoretical story. 

I 

Part of the importance of the utilitarian account of property rights, both 

in its historical impact and now, lies in its disconnection of the defense 
of property from appeals to liberty. There are, as we shall see, various 

ways in which this disconnection is effected. The first, which goes back 

to Hobbes at the latest, is the disconnection of the analysis of property 
rights from the defense of traditional republicanism and its account of 

the role of property rights in maintaining civic liberty.5 Traditionally, the 

defense of republican government was the defense of civic liberty; this, 

for instance, is the whole point of Machiavelli's Discorsi, a work that 
takes it for granted that one thing a constitution maker must attend to 

is the regulation of property to preserve liberty.6 This was not an archaic 

concern by the time Bentham discussed property rights in his Civil 

Code.7 Rousseau acknowledged his debt to Machiavelli in the Contrat 

social and, perhaps even more clearly though inexplicitly, in the provi¬ 

sions of the Economie politique,8 Jefferson, too, knew that his defense of 
the small proprietor belonged to a classical tradition, and the Scottish 

social theorists of the eighteenth century are interesting just because 
they live in two intellectual worlds, one of them thinking in terms of 

civic virtue and civic liberty, the other thinking in terms of progress and 
prosperity. But 'liberty' in this sense means nothing to the utilitarian 
theory of property. Or, to put it more moderately, it cannot be the cen¬ 
tral concern of the utilitarian theory, and even if it becomes an important 

concern of some utilitarians, it cannot become so in quite these terms. 

To Bentham, as much as to Hobbes, 'freedom' consisted in the silence 
of the laws, not in those laws that did exist being self-imposed under 

a republican constitution.9 If you were concerned to recreate some of the 
characteristics of classical republican politics, there were, no doubt, 

various things you might well be advised to do about property; but none 

of them were best described as creating liberty. This conceptual point 
about what 'liberty' is was, however, made with the casualness it was 

partly because neither Hobbes nor Bentham had any time for the repub¬ 

lican virtues anyway. It is noticeable that when J. S. Mill came to defend 

producer cooperatives as incorporating the best of private proprietor- 
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ship and socialism, he revived the classical emphasis on self-govern¬ 

ment and broadened the concept of liberty to include virtue as part of 

freedom.10 I will not labor the point further, since I have tried to spell 

it out at some length elsewhere. 

II 

The second aspect of the disconnection of property and liberty is better 

known, and is more to our present purposes. This is the insistence that 
there is no natural right to property and that in whatever ways the prop¬ 

erty laws of a state may be misconceived, or its taxation and welfare 
policies, too, it is not in violating a man's natural liberty to do what he 

chooses with his own. There is no such thing as natural ownership, and 

whatever natural relationship you may establish with things external to 
you does not amount to ownership until the law makes it such. Since 

all the property rights you could have would be created by the law, 

whatever rights you do have are simply what the law says they are. 
Whatever laws there are about property do not diminish your liberty by 
removing a former right of ownership. 

Now, this claim must be understood quite carefully. It is not the claim 

that the law cannot abridge your liberty at all. For Bentham, as for 

Hobbes, the whole point of law is to abridge liberty for the sake of mak¬ 
ing more useful the liberty it leaves us with. The laws protect us in using 
the liberty they leave us by restraining others from interfering with us; 

that is, they remove the liberty to interfere with one another in various 
areas, in order to allow us to live more securely and more contentedly. 

In the state of nature there would be liberty to seize what you could, 
liberty to hang on to it, liberty to defend yourself against attack, but 

liberty to attack others, liberty to seize what they had got, and so 

endlessly on. It is this useless liberty that the law abridges. And what 

that useless liberty does not achieve is the creation of a property right 

in whatever you succeeded in seizing and holding.11 

In Bentham's account of these issues, it sometimes seems that Ben- 
tham's attachment to legal positivism stems from the view that duties 

are logically prior to rights. That is, Bentham holds that rights exist only 

when there is some power capable of laying upon others the obligation 
to refrain from interfering with us. For my de facto possession to ripen 

into de jure ownership, I must be the beneficiary of a rule backed up by 
sanctions that essentially says to others that under such and such condi¬ 

tions, they must not interfere with my use and control of whatever it is. 

My rights in the thing are the shadows cast by your duty to allow me 
to exercise my abilities unimpeded. 



UTILITY AND OWNERSHIP □ 179 

But, of course, there are two distinct issues here: one, whether some 
rights defy such analysis; the other, whether duties imply positive laws. 
There is, I think, one kind of right that Bentham's account has great dif¬ 
ficulty in dealing with. This is the right to decide one's future conduct 

that one can transfer to another by a promise made to him or her. Sup¬ 

pose I promise a friend to accompany her to the cinema; once I have 

made the promise to her, I have transferred to her the right to say 
whether I shall or shall not go. This seems to presuppose that in the 
absence of any such promise I had just such a right as I transferred; and 

this right seems not to be the shadow of anyone else's duties, but rather 

to be the basis on which their duties are to be understood. It is, on the 
face of it, a general right to liberty on the one hand and a power to bind 

ourselves by transferring that right on the other.12 If promising only 

becomes intelligible in terms of our having this kind of underlying right, 

Bentham's program of eliminating rights from the foundations of morals 

runs into difficulty. This, however, does no great damage to the pro¬ 

gram of giving a utilitarian account of property rights since there is no 
reason to construe promises as if they are a transfer of property. 

The point can be enforced by turning to the writer who talks of our 

having a property in our own persons, and in the process we can see 
the second point at issue, namely, that it can be perfectly plausible to 

argue that there are natural property rights, even if rights are the 
shadows of duties-or, less aggressively, even if rights are secondary to 

duties and duties are the creatures of law. Locke's talk of 'having a prop¬ 
erty' in ourselves is very far from implying that we are our own proper¬ 
ty; we are, he says, the property of the God who made us. Locke's 

account of our capacity to make promises to one another is an account 

of how men have a limited sovereignty over themselves, limited because 
it is granted by God for His reasons.13 In relying on such a case Locke 
takes it for granted that duties are prior to rights. All the same, men 

have some elaborate property rights in the state of nature; the reason is 

clear enough. God requires us to go about His business; we must there¬ 

fore have the powers that we require for the fulfillment of those duties 
His business lays on us. It is not just that many of our rights can be ex¬ 

plained in terms of other people's duties-that my right to life, for in¬ 

stance, is to a large extent the shadow of your duty not to kill me except 

in self-defense; it is also that I have a duty to preserve myself, and there¬ 
fore a right to do so. My quasi-legislative capacities to make something 

mine, and to make it yours by transfer, are not understood solely in 
terms of your duties of non-intervention; rather, they are powers I must 

have if I am to make the most of God's endowments. What rights I have 
in the state of nature become intelligible in the light of a rational under- 
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standing of God's purposes, which is why Locke thinks it is clear that 
the requirement that we must not let anything perish uselessly in our 

possession is a distinct requirement from that of leaving as much and 

as good for others. 'Spoiling' is a matter of God's purposes rather than 

human whim.14 

In the same way, my right to positive aid from others as well as 

to noninterference stems from others' duties to God. They are obliged 
to preserve all mankind as much as may be, where their own preserva¬ 

tion comes not into competition; this means that they have a duty 

to preserve me if I am likely to perish otherwise. I do not merely have 
a right that they do not impede me in looking for food elsewhere 

than among their goods, I have a right to some portion of those goods 

too.15 
It is thus clear that in any simple fashion the view that duties are prior 

to rights does nothing to show that there could not be natural property 

rights; conversely, the view that rights are prior to duties and that there 

are moral rights as well as legal rights does nothing to show that there 

are natural property rights. But there does lurk here a view that Bentham 
ought to have found congenial, although so far as I know he does not 

embrace it. In essence, he could have argued that duties are prior to 

rights, that duties are imposed by law; Locke believed this, believing as 

he did that obligation depended upon the will of a superior. Locke, 

therefore, believed quite consistently that under natural law, with a 

divine lawgiver, men had rights in the state of nature. Once God was 
dead, natural law was dead, natural duties were dead, and natural 

rights were dead. A secular natural-law theory is simply incoherent, and 

a secular natural-rights theory is therefore incoherent too. Against a 
writer like Nozick, the argument still has some force.16 

Ill 

A third feature of the utilitarian account of property then becomes 
clearer; this is the view that the nonexistence of a system of property 

rights enforced in law is not an infringement of anyone's rights, not 

itself a restriction of their liberty, and not straightforwardly an injustice 
to them. Any positive system of property rights will, as we have seen, 

certainly restrict their liberty; on an instrumental but nonutilitarian 

view, a positive system of property rights may also infringe rights, 

though it will not infringe property rights—for example, the legal en¬ 
forcement of slavery does not violate the slave's ownership of himself, 

since he has no such ownership by nature, but it does, on this view, 

violate something like his right to equal treatment as a moral personality 

among others.17 To do this to him is to perpetrate an injustice against 
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him. But the absence of a system of property rights seems on the face 

of it to leave everyone at liberty to manage as best they can; this does 
no injustice to anyone and violates no rights. 

One thing that a more elaborate utilitarianism will, however, want to 
say about this is that the absence of a system of enforceable property 

rights is, at least, a missed opportunity to do a lot of good. The in¬ 

teresting question is, what is the best account of the good undone? Take 
a society in which there is no adequate patent law, say; any utilitarian 

view of ownership will agree that an inventor here lacks an incentive to 
develop an invention properly —no man will sow where another will 
reap. This will mean that society at large does not benefit as it might 
from his talents. Mill, I think, would have gone further than that; given 

his view of liberty as enlargement of choice as well as absence of co¬ 
ercion, it is plausible to say that we should increase the freedom of the 

inventor by creating property rights in the forms covered by patent law, 
so that one form of good left undone in their absence would be the crea¬ 

tion of liberty. Again, it seems plausible that Mill might also have held 

that the primitive notion of justice ties individual deservings to in¬ 

dividual doings; the absence of natural ownership rights is not the same 
thing as the absence of natural deserts, and even if patents are not the 

only way to secure natural deserts, they may be such an obvious way 
that it would be right to say that their absence constitutes an injustice, 
or certainly a failure to secure justice.18 

Once there is a legal system of some sort in operation, the justice with 

which it distributes benefits and burdens among different classes of per¬ 

son will interest the utilitarian as much as anyone else.19 In that sense, 
the nonexistence of some particular sort of property right against a 

background of the existence of many such rights will certainly raise 

questions of justice, because the burdens of abstaining from other peo¬ 
ple's property will be imposed on everyone, but only some people will 

get a reasonable quid pro quo for that abstention. The difficulties of giving 
a persuasive account of the place of these distributive questions occu¬ 
pied Mill a good deal and can perhaps be left to one side here, since they 
relate to the utilitarian treatment of rights and justice generally rather 

than to the utilitarian treatment of property rights in particular.20 
Still, it is worth noticing what follows for the extinction of a given 

property right. Since the right is not a deliverance of natural liberty, it 
is a mistake to complain that the proprietor's liberty has been reduced. 
Rather, he has had a privilege or an immunity removed. Nonetheless, 

considerations of justice do enter into the case, though less as rock- 
bottom considerations than by way of the principle that expectations 
legitimately acquired ought not to be frustrated without good cause and 

on equitable terms.21 This requirement is met readily enough if the 
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proprietor gets some form of compensation for what he loses. Suppose 

a mine owner buys his mine in good faith, and some years later has to 

give it up upon nationalization. There is no injustice in this and no im¬ 

portant direct loss of liberty—there may well be important issues about 
the concentration of power lurking in the background, but these have 

to be taken care of separately; what the coal-mine owner cannot fall back 
on is any cry equivalent to 'it's my coal mine'. What he can properly do 

is complain if the terms on which his ownership is abolished impose 
undue burdens on him. 

IV 

A fourth feature of utilitarian accounts of property is that they face a 

characteristic problem, that of reconciling security and equality. The 

most famous discussion of this is Bentham's own, but in one guise or 

another, it runs through the literature ever since.22 Because the utili¬ 

tarian is not moved by claims such as Robert Nozick's, to the effect that 

there can be no place for redistributive action in a world in which 

everything comes into existence already attached to an owner,23 the 

forward-looking nature of utilitarian justifications of any distributive ar¬ 

rangement means that the utilitarian is always wondering whether 
existing rules for the distribution of the society's stock of resources could 
be improved. 

On the face of it, an equal distribution of goods is likely to best serve 
utility. If goods generally possess diminishing marginal utility, and peo¬ 

ple have much the same tastes and psychology, then as a rule of thumb, 

equal shares maximize total utility. But the essence of ownership is sure¬ 
ly security. The point of having a property right in something is that I 

can control what happens to it, whether or not it gives me much, or in¬ 
deed any, utility at that point. The benefit to society of having rules that 

secure people in their control of things is obvious enough. A man will 

not sow where another may reap, and the social cooperation needed for 

anything more elaborate than small-scale sowing and reaping is unimag¬ 

inable unless there are rules allowing people to plan ahead and to rely 
on others performing in due season. The world would simply not be 

used efficiently in the absence of such rules.24 It does not follow that 

those rules have to exactly like those of full private ownership in our 

sense-communal ownership and longer or shorter leases would be sen¬ 
sible enough, or family ownership plus trustee discretion-but they do 
have to provide certainty and security. 

The conflict between security and equality then develops inexorably. 

Productivity demands security, that is, laws that do not change quickly. 
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rights that can be relied on no matter what. But the process of produc¬ 

tion will steadily create increasing inequality as the clever and fortunate 

do well and the rest less well. At any given moment, there would be an 

increase in welfare if we were to divide up everything equally; but to do 

it would set at risk the environment of security and predictability that 

we rely on to create the wealth to redistribute in the first place. To put 
it simply, the utilitarian has to discover what distribution of the golden 
goose's eggs deters the goose from laying. 

The dilemma itself compels no particular resolution. Moreover, as all 
discussions of the disincentive effects of taxation reveal, the argument 

is clouded with special pleading, as well as bedeviled by the obvious 
problem that what deters people and what doesn't depends a lot upon 

what moral, political, and other beliefs about the world they hold. Ben- 
tham and James Mill argued in a way that has recently been popularized 

by von Hayek and that rates security very highly indeed.25 Over the long 
run the only way the state can maximize overall welfare is by creating 

private property rights, and then policing a laissez-faire economic order. 

This, moreover, appeals even to the more egalitarian sort of utilitarian; 
it might be true that at any given moment the worst-off person now 

would benefit from an equal division of the social stock, but over any 

long run the worst-off person in the laissez-faire order will be better off 
than the worst-off person in any other system. Bentham in practice did 

not stick to quite such a rigorously 'hands-off' position. Since there is 

nothing in the utilitarian calculus to forbid the sacrifice of one sort of 

gain for another, Bentham is not tempted to suppose that we should 

never tamper with expectations at all. The crucial point is to avoid 

frustrating the sort of expectations we ought to arouse. If my father can¬ 
not pass on his property to me now, I, having come to expect to get it, 

will feel frustrated; had he been told when he acquired it that / would 
not be able to pass it on, there would have been no frustration-he could 

have satisfied his expectations, I would satisfy mine, and my unborn 
children would have no expectations in the case.26 The general position 
adopted by Bentham seems to be that the government may properly 

encumber property with taxes and restrictions from a future date in 
order that persons in future take possession knowing what they are get¬ 
ting, and people presently do not stand a loss at once. Compared with 

a theory that is wholly committed to the rights of owners, this is casual 
about the loss of the ability to decide exactly what shall happen to one's 

property; a utilitarian sufficiently impressed with people's attachment to 
the distant future might be more tender to the desire to tie up one's 

property, but this would be a matter of political psychology rather than 
direct moral theory. The crucial point is simple. As against the theory 
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which holds that all redistribution is illicit because what it is proposed 

to distribute already has owners, the utilitarian holds that the artificial 
device, which is what a legal system is, can be constructed in whatever 

way we choose; but the importance of creating and satisfying stable ex¬ 

pectations means that it is almost certainly wrong to attempt anything 
more than slowly operating methods of redistribution. 

V 

In all this, there is one point we have skirted but not confronted. This 

is the claim that for society to establish rules regulating property rights, 

society must claim something like initial ownership of the property 

thereafter confided to private hands.27 The fifth and final point that 

needs to be made about the utilitarian theory of ownership is that its 

conception of rights is quite at odds with this view. There is a sort of 
natural affinity between the utilitarian justification of property rights —in 

general and in particular—and the legal positivist view that what proper¬ 

ty rights exist at any time and place is a factual matter to be settled by 
inspection of the local legal system. The conceptual question of what 

property is is divorced from the question of what property rights there 

ought to be; and an implication of this is that the utilitarian simply 
denies that the state must claim ownership to create ownership. Once 

there is a legal system, it is, of course, true that individuals do have to 
own things before they can transfer them. It does not follow that the 

relationship between the state and the individual is in positive law the 

same, and it does not follow that the relationship between society and 
the individual is in morality a shadow of the legal relationship between 

individuals. When the state claims the power to tax, to take by com¬ 

pulsory purchase and all the rest of it, this need no more rest on claims 

of ownership than I have to claim ownership of my neighbors' houses to 

have the right to pull them down in the event of their threatening to set 
my house on fire.28 

What this means is that the utilitarian theory of ownership is in the 
last resort not very bothered about ownership at all. Ownership is to be 

analyzed as a bundle of rights, and the bundle can be unpicked in 

various ways and reassembled as we choose. To wonder who really 

owns a vast corporation like ICI, seeing that rights to income, rights to 
control the day-to-day operations of the company, and all the rest of it 

are scattered among so many different people-and seeing that the 
shareholders who own the company do not in any simple way own the 

company's property-is not an anxiety that comes naturally to utili¬ 
tarians.29 To suppose that things must have owners is habitual with Kant 
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and Hegel but alien to the utilitarian tradition. On the utilitarian view, 

ownership is a convenient device, but one whose functions could largely 
be replaced by other sorts of rights, and it would be no lacuna in a legal 

system if many things were simply unowned and were dealt with in 
quite different ways.30 

To insist that the state has no right to alter ownership rights save by 
the grant of such a right from the owners is, in effect, to start from the 

prejudice that only rights can generate rights and that rights are essen¬ 
tially proprietary in nature. This, however, is an odd view to take; its 

oddity comes out in interesting and curious ways in Nozick's Anarchy, 
State and Utopia, where the distinction between offenses against the per¬ 

son and offenses against property is simply collapsed-all are illicit 

boundary crossings.31 Anyone tempted in that direction, as was Kant, 

who wished to grant the state the same range of economic powers that 
most utilitarians would wish to, then has the awkward task of justifying 

the introduction of a fictional communal ownership of the earth as a 

starting point and a fictional contract empowering the state to regulate 

subsequent private ownership in appropriate ways.32 The awkwardness 

is so extreme that it makes the utilitarian view of the conventionality of 

property rights and their dependence on the activities of the state all the 
more attractive in comparison. 

VI 

These considerations can be fleshed out a little more by taking four 
issues in which the arguments alluded to so far have been put to work. 

The first of these is the proper way to treat 'original acquisition'-the 
question of what rights persons can plausibly claim over unowned 
things. The second is the question of the legitimacy of slavery. The third 

is whether the state's right to tax is equivalent to a right to impose forced 
labor upon its subjects. The last is whether we own our own bodies. The 

point of taking up these issues is that they show up neatly the dif¬ 
ferences between utilitarian and natural-rights theories, and show in 

addition that even when utilitarianism perhaps cannot deal with every¬ 
thing a natural-rights theory can deal with, we need not resort to natural 

rights of ownership. At two points at least these are issues that embar¬ 

rass utilitarians whose liberal instincts and utilitarian arguments pull in 
different directions. Mill is often accused of incoherence in arguing that 

people ought not to be allowed to sell themselves into slavery; it seems 

to be a breach of his own prohibition of paternalistic legislation; he 
seems to depart from strict utilitarianism in just assuming that there is 

nothing to be said for slavery; and he cannot give a coherent account of 
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the individual's rights over himself or herself-if the individual is sover¬ 
eign over himself in what harms nobody else, how can he not have the 

right to sell himself into slavery?33 Again, when utilitarians are accused 

of being willing to sacrifice one person for the welfare of another, an ex¬ 

ample often employed against them is what one might call 'compulsory 

transplanting'. What is the objection to killing an innocent person in 

order to distribute his or her bodily organs among sick patients who 

would otherwise die for lack of them?34 As we shall see, the utilitarian 

is not without resources to answer this question, but the natural-rights 

theorist is, at first glance, perfectly equipped —he simply says that our 

bodies are ours, not part of a publicly available stock of medical 
resources. 

The rights a person can claim over unowned things are the subject 
matter of Locke's theory of property most famously, but they must occu¬ 

py any theorist's attention. In Locke's account, the crucial and contested 
claim is that a man who acquires something by catching it, picking it, 

drinking it, or whatever, mixes his labor with it, and in the process 

makes it his.35 The question is whether a utilitarian like Mill who is sym¬ 

pathetic to the thought that individuals have moral rights as well as legal 
ones is forced to concede that people's moral rights amount to owner¬ 

ship. The answer seems to be no. On the doctrines of Liberty, what a per¬ 

son may do with an unowned object depends on just the same con¬ 
siderations as govern a person's rights generally; that is, he may do 

what he likes so long as he doesn't threaten harm to others. Does this 

mean that when he picks an apple from a tree, he comes to own it? The 

answer cannot be straightforward, depending as it does upon prior 

assumptions about what the central elements of ownership are. But sup¬ 

pose we agree that since picking the apple harmed no one he was per¬ 

mitted to do it; we can then go on to agree that once he had picked it, 

it would then be an unwarranted interference with his liberty to stop 

him eating it. The more interesting question is what happens if he tries 

to pass it on to someone else. If his taking and eating harmed nobody, 
it is likely that giving it to someone else will harm nobody, and that he 
ought not to be prevented from doing it. 

Is this, however, a transfer of property rights? I think it is not. That 

is, the new possessor's right to noninterference comes from the fact of 
his de facto possession and the general rule that whatever he does ought 

to be tolerated unless it does harm to others. Similarly, if the previous 

possessor imposes restrictions on what can be done with the apple- 
suppose he insists that the new possessor eat the apple himself rather 

than pass it on in turn-these restrictions are intelligible as the result of 
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a promise made to the former possessor rather than as features of the 
property in question. One could envisage many of the incidents that at¬ 
tach to property and run with it as restrictive covenants being mimicked 

by a string of promises, and promises to exact further promises, but 
these would still be matters of personal rights not real rights. The obliga¬ 

tion to exact a promise from whomever we pass the apple to is an obliga¬ 
tion holding us to the particular person to whom we made the promise 
only.36 

The temptation to say that a person who takes an unowned thing 
must become its owner seems to stem from two things. The first is that 

because we identify actions by their doers we cannot but agree that it 
is 'his' or 'her' taking that alters the status of the thing taken; it was his 

taking that moved it from a state where nobody had it to a state where 

he had it. The temptation then is to think that he has mixed what was 

his with what was nobody's and thereby made it his too. It should not 

be a strong temptation, though, since the sense in which our actions are 

ours is not much like the sense in which a car is ours.37 The second temp¬ 
tation lies in the idea that a person who takes an unowned object does 

so with the intention of becoming its owner, rather as the King of Spain 

took possession of the New World from his study in Madrid with the 

intention of thereafter controlling its destiny. This is fundamentally the 
way Kant and Hegel tackle the issue.38 

The objection to tackling the issue in this way is that it simply begs 

the question by presupposing what it tries to explain. It more or less 
ends by asserting that a person who takes an unowned thing asserts a 
sovereignty in it that has to be acknowledged as a corollary of the prin¬ 
ciple of respect for persons. There are two things a utilitarian might wish 

to say in response. The first is that utilitarianism can give a perfectly sen¬ 
sible account of why first occupancy ought generally to be treated as a 

step towards legal ownership; asking what conventions would maxi¬ 

mize utility, we are likely to end by thinking that ceteris paribus, we 
should confirm the title of those in possession, those who have mixed 

their labor, and so on.39 The second is that no utilitarian would accept 

respect for persons as a fundamental principle; it is altogether too like 
the doctrines of 'abstract right' that Mill deplored. The idea that people 

establish themselves in the world as owners of external things would 

have struck him as an implausible derivation from an implausible princi¬ 
ple. It might be argued that someone who held an instrumental theory 

of property rights, but who held that individuals had some rights- 

perhaps a right to equal concern and respect among them-which were 
not conventions established for instrumental reasons, might be more 
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inclined to think that the rights one might have over unowned things 

did amount to ownership. Even so, there is no great pressure in this 
direction. 

VII 

I turn now to the question of slavery. Rights-theorists have had various 

views about the institution. One extreme view, associated with Grotius, 

and perhaps with Nozick,40 is that since we begin by being the outright 

owners of ourselves, we can give that ownership to anyone we choose; 
once the transfer has taken place, we no longer own ourselves, of 

course—we are owned by whomever we have transferred ourselves to. 
His or her ownership of us, like anyone's ownership of anything, is a 
matter of tracing how he came by the title; since we once held it and 

transferred it to him, he has a good title. The other extreme view is that 

slavery is incoherent; it presupposes that the slave is both mere thing 
and fully fledged person, and he or she cannot be that. The rights essen¬ 

tial to personality cannot be transferred, either because, as in Locke, we 

do not hold them in the absolute way we hold rights over things or 

because, as in Hegel, there is felt to be some incoherence in basing the 

right to extinguish our personality on the fact of that personality.41 

Neither view looks to the utilitarian advantages of slavery versus other 

economic arrangements; both look to one question only, which is 
whether slavery necessarily violates the slave's rights in such a way that 

even a voluntary act of the would-be slave cannot make him a slave. 

The utilitarian cannot go along with those who think that slavery is 

conceptually illicit. On the positivist account to which utilitarians 
subscribe, slaves exist if some legal system or other provides for their 

existence. The only question is whether it ought to be possible to own 

another human being, and whether a person who tries to sell herself or 

himself into slavery can be held to the terms of any such agreement. It 
is for all that, true that before Bentham turns to discuss the issue at any 

length, his first step is to condemn the defenders of slavery by inquiring 

if they would be happy to change places with slaves —no doubt a good 

question but dubiously utilitarian in spirit.42 The more interesting 
response is offered by Mill in his discussion of perpetual contracts, in 

which, he perhaps a bit contentiously, links slavery and marriage. The 
difficulty Mill is in is obvious enough; if people are to be allowed to do 

whatever they wish so long as they do not damage the interests of 

others, we seem to be committed to letting them sell themselves into 
slavery—or marriage. But Mill denies that society ought to enforce any 

perpetual contracts of this kind. The way he presents the case, more- 
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over, suggests that he, too, may have thought it an awkward one—a 

paternalistic interference with free choice but justified in terms of the 
enlargement of freedom rather than in the usual paternalistic terms of 

the interference being 'good' for the person interfered with in terms 
which he or she might no appreciate.43 

A more accurate view dispels the air of paradox. The defense of leav¬ 
ing people to do as they choose is not based on the thought that they 

'own' themselves and can do as they choose with all their various pieces 
of property, themselves included. There is no natural ownership, 

whether of ourselves or of others. What a person who wishes to be a 

'slave' can do is promise to do whatever he or she is asked to do by the 
person he nominates as the 'owner'. He cannot be a real slave in the 
absence of a legal system that recognizes servitude as a legally enforced 

condition; he cannot do more than set out to behave slavishly. With 

that, we ought not to interfere — save by engaging in those activities that 
Mill groups under the general heading of exhorting and entreating; 

more crucially, we ought not to side with his 'owner' if he changes his 

mind about the whole business and decides to stop behaving like a 
slave. This seems to meet the case—it is not that we stop people doing 

what they naturally can, but that we decline to provide institutional 
sanctions to make them go on doing it. It may be compared with the case 

of suicide; we ought not to prevent someone's committing suicide — 
under appropriate restrictions about making sure that he or she knows 
what sort of choice he or she is making. It does not follow that we are 

obliged to assist anyone to do away with himself. To do the latter is to 

limit our own freedom of action; perhaps we are so convinced that a 
given person's life is a misery that we do feel we ought, say, to lend him 

our gun to make a quick job of it, but this will be a matter of particular 

cases, not a matter of a general obligation to help someone to realize his 
choices no matter what. If I think him or her mistaken, I am under no 
obligation to help.44 

One possible argument to show that Mill is still in trouble would be 

to claim that the obligation on the rest of us to enforce a perpetual con¬ 
tract stems from the fact that it is a promise like any other. If in general 

we think we ought to enforce the rights people get from others in virtue 

of being the beneficiaries of promises, why ought we not to enforce this 

promise—what grounds are there for saying that the 'owner' gets no 
rights, no matter what promises the 'slave' makes? It plainly is not like 
the case in which what I promise is something I have no right to do, 
such as the case in which I promise you that I will murder someone else. 

I have the right to act slavishly, and I promise to do just that. The reply, 
I take it, is that for a writer such as Mill, the way in which promises are 
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to be understood is as a social device; promising is a device for enlarging 

the scope of choice. Promising belongs in an institutional framework 

that society offers to its members for the better conduct of their affairs. 

The rationale for it is in part libertarian, that is, it is partly out of a con¬ 

cern that people should be able to make arrangements facilitating future 
but as yet unknown projects that we mind so much about promising. 

But this rationale is at odds with enforcing self-enslavement.45 
This, of course, is to stick within the framework offered by rights- 

theorists who raise the question whether we have the right to enslave 

ourselves. On the rather wider issue of how to respond to arguments 
about 'respect for persons' that rule slavery out of court as a morally 

tolerable institution. Mill's position is impeccably utilitarian. That is, he 

thinks that slavery was once justified as the only way of allowing 

enough economic advance to promote human progress generally. Once 

civilization advances, it is clearly intolerable. But, in the nineteenth- 
century context, he still argues that although slavery is quite wrong and 

ought to be abolished, the owners of slaves should get proper compen¬ 
sation; there is no suggestion that their complicity in an illicit institution 
rules out a claim to compensation.46 

VIII 

Armed with the utilitarian view that property rights are entirely conven¬ 

tional, we can give a straightforward account of the state's right to tax, 

expropriate, or otherwise dispose of the property of individuals. The 
utilitarian's commitments to both individualism and collectivism balance 

out quite elegantly here. In a manner of speaking, the ultimate bene¬ 
ficiary of our efforts and the world's resources ought to be the communi¬ 

ty at large or 'all sentient creatures';47 yet, the community only exists as 

discrete individuals, the only satisfactions there are are satisfactions of 
particular individuals. We must be tender to individuals for the sake of 

the whole collection of individuals. Therefore, in principle governments 

may create and extinguish titles of all sorts, and tax at any rate they 
choose.48 But three sorts of consideration ought to animate them in mak¬ 

ing up their minds about what property rights to recognize and what 

taxation policies to adopt. The first is the need to keep up incentives, to 

avoid depressing initiative, and the like. This, we have seen already, 

may lead to a cautious policy about trying to redistribute resources; but 
it may leave plenty of room for maneuver about what we tax—we may 

go gently on earned income but have a large accessions tax, on the 

grounds that this would increase the incentive to earn an income and 

does not much reduce incentive in general by making it less easy to give 
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wealth to the already wealthy.49 This is the place in utilitarian theory in 
which an answer comes to the recently popular question whether taxa¬ 

tion isn't the same thing as forced labor. The reply is that on this view 
it is not. Certainly, taxation is a forced contribution to social costs-even 

if we approve of all the measures the government takes, we have no 
choice whether to pay our contribution to its expenses. But not all forced 
contributions are forced labor, and the utilitarian knows why corvees 

cause social unrest in a fashion income taxes usually do not. An income 

levy is much the least painful way of extracting taxes —tithes are worse 
and labor duties worse yet. Moreover, viewed in the utilitarian frame¬ 

work, there is no particular anxiety about the status of taxation generally; 
it is not that we have a property right in our incomes and then reluctantly 

hand over some portion to government. Morally, as opposed to legally, 
there is no reason to think that we do have that sort of right to our pretax 

incomes; rather, we are entitled to some share in the net proceeds of 

social collaboration, even if the simplest way of organizing the business 
is a way that gives more comfort than it ought to the nonutilitarian. 

The second consideration is the need to do justice to different classes 
of person. Here, once more, we have to take it on trust that utili¬ 
tarianism possesses an adequate account of justice; if it does, we must 

recognize that in addition to the considerations of incentive and the like 
just mentioned, we must take care that fairness is not neglected, either 
in the allocation of tax burdens or in compensating those whose prop¬ 

erty rights are extinguished. But all this is bread and butter to social 

theorists like Mill, who took considerable pains with his evidence to par¬ 
liamentary committees on just such topics.50 The last consideration is 

perhaps the most interesting. If the utilitarian justification of property 
rights is to enlarge choice and create security, it may be that we ought 

to break up the property rights characteristic of a capitalist economy 
based on individual private property and the joint stock company for 

much the same reasons that animated the putting together of those 

bundles of rights in the first place. For instance, we may want to divorce 
the ownership of capital assets from the right to appoint managers; we 

may want to divorce the right to receive an income from a shareholding 

from the right to receive a share of capital gains; and we shall certainly 
want to insist on separating the state's right to insist, say, that any firm 
above a certain size is run as a workers' cooperative from any suggestion 

that the state should try to monopolize the right to decide prices and 
output in the manner of a command economy.51 But what is above all 
to be noticed about what all this implies for the utilitarian theory of 
ownership is that when a rights-theorist might begin by asserting that 

people just are originators of value, creators of moral worth in the world. 
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and the begetters of their own projects—all of which requires expression 
in the appropriate ownership institutions—the utilitarian is content to 

say that although people are not essentially anything of the sort, this is 
what with luck and good social design they may become—and a rational 

justification of property rights justifies those rights which that progress 

requires.52 

IX 

I turn, lastly, to the suggestion that if we do not start with a doctrine 

of self-ownership, the utilitarian is driven to treat as serious moral pro¬ 

posals ways of treating people which we all know to be simply wrong. 
The thought experiment of the argument for compulsory transplant 

surgery is a good example. We suppose a ward in which two men are 

dying, one for lack of a suitable kidney, one for lack of a suitable heart, 

say; to the news that no spare parts are available, they reply that they 

are-all the doctors need do is kill some unsuspecting donor and save 
two lives for the price of one.53 It is, I think, clear that no sensible utili¬ 

tarian would give the suggestion houseroom for reasons familiar to all 

insurance companies—it creates a moral hazard in that it gives people 
an incentive to ruin their own organs, seeing that they stand to benefit 

from transplants if they are ill, and they stand not to be used for spare 

parts if they aren't fit to be so used.54 But some writers appear to think 
that this misses the point. The difficulty is to decide what that point is. 

One suggestion is that because the donor's organs are his organs, it vio¬ 
lates his rights to take them. Even if all we did was take a pint of his 

blood and leave him to recover quietly after we had done so, it would 

still violate his rights, just because it was his blood and not ours. 

It seems to me that there is not much to be said for trying to explain 

the illicitness of treating people as resources in terms of property 
rights—save perhaps negatively in recalling that we are not one 

another's property. But it is not because we are each our own property 

that we are not one another's property. We draw a sharp line between 

theft and assault, and a theory of rights that blurs the distinction is un¬ 

attractive. It was precisely because we cannot be injured except in our 

own bodies that Kant had to go to such lengths to explain the nature of 

property in terms of our being 'injured at a distance' by mischiefs done 

to it.55 It seems peculiarly unattractive to make the case the other way 

round —to explain injury as a sort of theft close to. Another considera¬ 

tion in the same vein is that whatever one thinks about rights in general, 
property rights are at least often through and through artificial; but 

rights over our own bodies come as close as anything can to being 
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natural rights. Even to walk down the street presupposes that I have the 
right to move my legs in the appropriate fashion. It's hard to see what 
rights would be like at all if they did not include rights over one's 

body—but it is not hard to see how there could be such rights and no 
property rights. 

In short, if there is something distasteful about such a suggestion as 
the compulsory transplant surgery, it seems to be for two reasons. The 
first is moral. The idea treats people as mere means to an end, treats 

them as resources. I do not think that utilitarianism can do very much 

to accommodate the idea that this is intolerable; this is one reason why 
many writers have thought that an instrumental theory of property 

rights was correct, but resisted the thought that the best instrumental 
theory is utilitarian. All the same, utilitarianism can do a good deal to 

embrace the same conclusions as the theorist of a right to respect as a 
person would reach. If people just do passionately mind about not being 

treated as an object, even for benevolent purposes, that launches the 

utilitarian case for treating people's own wishes with extreme tender¬ 
ness.56 

The second reason that may underlie this desire for being the con¬ 
troller of our own fates is more nearly metaphysical. It is the conse¬ 

quence of our human embodiment that for each of us this body is 
special; we and it are so closely bound up with one another that we can¬ 

not coherently see ourselves as both selves and mere collections of parts. 
It is quite unclear to me how far one can press this point, and equally 

unclear to me how much metaphysical baggage utilitarianism has to 
carry or jettison. Happily this does not matter, since the only point I 

have to make in conclusion is that these considerations do not affect the 
analysis of property rights. If an inability to give an account of the 

categorical imperative in its various guises is a defect in utilitarianism as 
a complete system of ethics, it makes no difference to utilitarianism's 
capacity to give a persuasive account of property rights. As we have just 

seen, there may be some rights-the right not to be sacrificed, say-for 
which utilitarianism cannot offer a very compelling rationale. But such 

rights are not property rights. Of those rights that are genuinely prop¬ 
erty rights, utilitarianism gives the plainest and most compelling ac¬ 
count we have. 
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Persons and Property 
Rolf Sartorius 

My aim in this essay is to achieve a preliminary sorting out, within a 

Lockean framework, of the basic principles that I believe must enter into 

the construction of a comprehensive theory of private property rights. 

The basic notion from which I begin is that as autonomous and respon¬ 

sible agents capable of entering into significant social relationships with 

others we are entitled to political institutions which reflect the moral 

right that each of us has to be treated as an individual with the capacity 

to shape and pursue his or her own conception of a meaningful life. I 

share the view of Charles Reich that “The institution called property 

guards the troubled boundary between individual man and the 
state. ... In a society that chiefly values material well-being, the power 

to control a particular portion of that well-being is the very foundation 
of individuality."1 “The troubled boundary" of which Reich speaks may 

be understood as the line that separates the permissible from the imper¬ 

missible use of coercion against the individual by the state. Although 
not all moral rights and obligations, including those based upon entitle¬ 

ments to property, are enforceable, the domain of legitimate political 
authority is limited to those that are.2 

I might note at the outset that the approach I shall take throughout 

is avowedly anti-utilitarian. Although consequentialist considerations 
will enter in a variety of ways, the basic principles that I shall discuss 

all support claims of right as claims that defeat counterclaims based 
upon considerations concerning the promotion of utility except when 

the consequences of satisfying those claims would be extremely severe. 
It is not that utilitarians can not construct accounts of rights in this 

sense. Rule-utilitarians3 can in an obvious way, and I argued some years 

ago that even act-utilitarians could support social norms which bar 

direct appeals to utility in a manner that is perhaps not so obvious.4 The 
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basic problem for any form of utilitarian theory no matter how cleverly 

constructed is that when it does yield the required principles of moral 
right it will do so for the wrong reasons.5 For any form of utilitarian 

theory faces three absolutely central and, I believe, unanswerable objec¬ 
tions, each of which must arise in its own way to any utilitarian theory 

of property rights. First, with whatever the maximization of utility is 

associated and whatever the notion of maximization (sum total or 
average utility), the maximand represents an aggregate measure that is 

totally insensitive to distributional considerations except insofar as they 
are causally relevant. Principles of property right are if nothing else in¬ 

dependent moral constraints on permissible distributions of property 
and thus upon the welfare with which (as Reich notes) it is so closely 
associated in a society like our own. Second, any form of utilitarian 

theory must accord full face value to any and all sources of satisfaction, 
including what Bentham without any apparent embarrassment de¬ 

scribed as "pleasures of malevolence."6 Ronald Dworkin may have gone 

to an extreme in attempting to build a theory of rights on a utilitarianism 

purified of such "external preferences," but he is surely correct in claim¬ 
ing that they ought to carry no weight whatsoever when utilitarian cal¬ 

culations are in order.7 Among such preferences is envy, a utilitarian's 
accounting of which would lead him or her to adopt principles which 

would militate against distributions of property which are clearly moral¬ 

ly unobjectionable.8 Third, any form of utilitarian theory must reduce all 

forms of moral consideration to one common dimension such as 
preference-satisfaction or happiness in the sense that Bentham under¬ 

stood it. Problems of interpersonal utility comparisons aside, this rep¬ 
resents both a big mistake and a little mistake. The big mistake, as 

Thomas Nagel has argued,9 is the reductivist attempt to deny the sig¬ 

nificant differences in kind between the formally different dimensions — 
irreducibly "fragmented" on his view—upon which judgments of value 

are made. The ultimate significance of special personal relationships, and 
the rights and obligations that may surround them, must be denied by 

the utilitarian, for instance, which would lead him to deny that members 
of my own immediate family have any greater claim on my property 

than strangers who are in equal need of it. The little mistake, as Thomas 
Scanlon has argued,10 is to assume that within the dimension of "utility" 
no distinctions are to be made between such things as urgent objective 

needs and strong subjective preferences. It is just such distinctions that 
must be made if any sense is to be made of the welfare rights for which 

we shall see there clearly is a place within a Lockean theory of private 
property. 

H. L. A. Hart's classic "Prolegomenon to the Principles of Punish- 
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merit" begins with a claim that in large part represents the basic strategy 

of my approach to what I shall argue is a genuine plurality of principles 

required to form a systematic theory of private property rights. 

There is ... an analogy worth considering between the concept 

of punishment and that of property. ... In both cases we are con¬ 

fronted by a complex institution presenting different inter-related 

features calling for separate . . . justification. In both cases failure 

to distinguish separate questions or attempting to answer them all 

by reference to a single principle ends in confusion. Thus in the 

case of property we should distinguish between the question of the 

definition of property, and question why and in what circumstances 
it is a good institution to maintain, and the questions in what ways 

individuals may become entitled to property and how much they 

should be allowed to acquire. These we may call questions of Defi¬ 
nition, General Justifying Aim, and Distribution with the last sub¬ 

divided into questions of Title and Amount. It is salutary to take 

some classical exposition of the idea of property, say Locke's . . . , 
and to observe how much darkness is spread by the use of a single 

notion (in this case 'the labour of (a man's) body and the work of 

his hands') to answer all these different questions which press 
upon us when we reflect on the institution of property.11 

The single notion to which Hart alludes is what has come to be called 
Locke's labor theory of property, and the following two passages from 

Locke's Second Treatise have been described by Laslett as "perhaps the 
most influential statements he ever made."12 

Though the earth and all inferior creatures be common to all 

men, yet every man has a property in his own person; this nobody 

has any right to but himself. The labor of his body and the work 

of his hands, we may say are properly his. Whatsoever then he 

removes out of the state that nature has provided and left it in, he 

has mixed his labor with, and joined it to something that is his 

own, and thereby makes it his property. It being by him removed 

from the common state nature has placed it in, it has by this labor 
something annexed to it that excludes the common right of other 

men. For this labor being the unquestionable property of the 
laborer, no man but he can have a right to what that is once joined 

to, at least where there is enough and as good left for others, (sec¬ 
tion 27) 

It is labor indeed that put the difference of value on every¬ 
thing. . . . The improvement of labor makes the far greater part 
of value. ... If we will rightly estimate things as they come 
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to our use and cast up the several expenses about them, what in 

them is purely owing to nature, and what to labor, we shall find 

that in most of them ninety-nine hundredths are wholly to be put 
on the account of labor, (section 40) 

Hart is surely correct that one can take Locke to be answering a varie¬ 
ty of different questions about private property in terms of the notion 

of an individual's labor. This indeed provides the basis for one standard 
interpretation of Locke according to which: 

(a) Private, as distinct from communal, property is defined so as to 

make that which a person has private property rights in coincide with 
his person, the product of his labor, and what he has received by way 
of just transfer from others. 

(b) The general justifying aim of a system of legal property rights is 
simply the protection of such preexisting moral ("natural") rights to 
property. 

(c) The distributive questions concerning title and amount are to be 
answered in terms of labor as the basis of initial acquisition subject to 
the constraint that there be "enough and as good left for others." The 

right to transfer by gift or bequest or through exchange on the market 

might be seen on this view as flowing from the very definition of what 
it is to have a property right in something, including one's labor itself, 

the sale or gift of which to another gives the other a right to its prod¬ 
uct ("Thus the . . . turfs my servant has cut . . . become my prop¬ 
erty. . . ."[section 28]) 

With sufficient additions of detail, understood along such lines 
Locke's labor theory may be seen as providing the basis for a virtually 

unlimited right of capitalistic appropriation,13 as well as a principled 

basis for labeling as impermissible (indeed, as a form of theft14) the 
redistributive programs of the modern welfare state. The entire account 

quite clearly depends upon coupling the labor theory of entitlement (sec¬ 
tion 27) with the labor theory of value (section 40), and either ignoring 
or giving insufficient heed to a number of the other things that Locke 

either says or implies about the nature and origins of private property. 
Once the labor theory of value is, as it must be, rejected, a suitably 
qualified version of the entitlement theory, based upon the entirely 
defensible notion that one has a right to the fruits of one's labors, con¬ 

joined with other Lockean conceptions not yet mentioned, provides the 
basis for a theory of property rights both quite different from and more 
plausible than that provided by the traditional interpretation. Although 
the position I shall sketch may be quite remote from that held by Locke 

himself, it draws so heavily upon what I take to be his basic insights as 
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to be aptly characterized as "Lockean" in character. And it is surely no 

more of a departure from his views than the caricature contained in the 
traditional interpretation. 

The difficulties with the labor theory of value are manifold, as in¬ 

dicated by the following list of counterexamples compiled by Nozick: 

found natural objects) valued above the labor necessary to get 

them); rare goods (letters from Napoleon) that cannot be repro¬ 

duced in unlimited quantities; differences in value between iden¬ 

tical objects at different places; differences skilled labor makes; 

changes caused by fluctuations in supply and demand; aged ob¬ 
jects whose producing requires much time to pass (old 
wines). . . ,15 

Rejecting the labor theory is of course not to deny that the amount 

and kind of labor required to produce a thing is a factor that contributes 
to its market value. And neither is it to deny what the labor theory of 

entitlement affirms: that one has a right to the fruits of one's labors. But 

once the fruits of one's labors are no longer understood to include the 

value of the natural resources in fact owned and employed in produc¬ 

tion, the labor theory of entitlement no longer can be seen as providing 

a sufficient basis for a theory of property rights. At best, it will be able 

to play only a partial role in answering the central questions concerning 

general justifying aim and distribution in terms of title and amount. The 

theoretical gap left by rejection of the labor theory of value can, though, 

be filled in large part by an appeal to other conceptions that play a cen¬ 
tral role in Locke's account. 

As I understand it, the guiding and overarching principle in Locke's 
theory of property is that of the right of life, "the fundamental law of 

nature being that all, as much as may be, should be preserved."16 It is 

this to which Locke appeals to explain the limits on the right of the vic¬ 

tors to acquire the property of the vanquished in a just war, as well as 
to vindicate the right of a man's wife and children to inherit a portion 

of his estate (a noteworthy constraint on the right of bequest).17 It is this 
that is taken to dictate the acceptability of reasonable means for ap¬ 

propriating and employing the resources that are productive of the 
necessities of life at the very beginning of chapter V ("Of Property") of 
The Second Treatise, prior to the statement of the entitlement principle: 

"God, who has given the world to man in common, has also given them 

reason to make use of it to the best advantage of life and convenience." 
(section 26) And it is this that must be taken to underlie the much 
neglected redistributive principle of The First Treatise: 

God . . . has given no one . . . such a property . . . but that he 

has given his needy brother a right to the surplusage of his 
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goods. ... As justice gives every man a title to the product of his 
honest industry ... so charity gives every man a title to so much 

out of another's plenty, as will keep him from extreme want, 
where he has no means to subsist otherwise, (section 42) 

Locke's remarks concerning the labor theory of entitlement in chapter 
V of The Second Treatise are relatively brief, the bulk of the discussion be¬ 

ing devoted to a line of argument meant to rebut the position of those 

who would hold that it is wrongful for one to remove something from 

the commons without the consent of others. Without even pausing to 
note that the view "that God gave the world to Adam and his posterity 

in common" (section 25) would make the gaining of such consent im¬ 

possible, Locke launches on a general argument strikingly similar to that 

found in Hume's and Bentham's discussions of private property. The 
argument would have been even more similar, of course, had Locke not 
believed that the labor theory of entitlement could take him a long way 

without appealing to general considerations concerning the protection 
of life and the promotion of welfare. Briefly, the argument is this. 

The earth's resources are a common pool to be drawn on for mutual 

advantage, providing in large measure the means for the achievement of 

the rightful individual ends of the preservation of life and the pursuit of 

happiness. And they are to be used to this end in an efficient manner. 

This provides the grounds for prohibiting not only individual waste 

within a particular system of property rights (of which I take the spoilage 

limitation of section 46 to be but a special instance). Put more generally, 
it also provides a basis for each individual's claiming as a matter of moral 

right, part and parcel of the right to life itself, a right to participation 

within a just and efficient system for the exploitation of natural 
resources.18 And that system is one of private rather than communal 

ownership, this because it provides the individual incentives required to 
bring forth the labor which for the most part accounts for the value that 

things have as they appear in the marketplace, typically greatly improved 
upon from the condition in which they are found in their natural state. 

Such a system, it is argued, is not only efficient in the utilitarian sense 
of maximizing the sum total or per capita average of human satisfactions 

taken in the aggregate. Despite the great inequalities in possessions it 
is assumed it will generate, it is contended by Hume that like other con¬ 
ventions associated with rules of justice it is in the long-range common 
interest of each.19 It is only reasonable, I believe, to take Hume to here 

be speaking of the situation, not of each particular individual, but of that 
of representative occupants of the socioeconomic strata to which a 
system of private property rights gives rise. Along these (Rawlsian)20 
lines, it is of the utmost significance to note that Bentham, Locke, and 
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Adam Smith all take pains to argue that a system of private property 
rights, with all the inequalities it generates, works to the advantage of 

the least advantaged. Having in section 40 of The Second Treatise argued 
that "the improvement of labor makes the far greater part of the value" 

of land, Locke goes on in section 41 to describe the system of communal 

property amongst the American Indians as one "rich in land and poor 

in all the comforts of life" due to the absence of the incentives to labor 

to which a system of private property rights gives rise. "And," he con¬ 

cludes, "a king of a large and fruitful territory there feeds, lodges, and 
is clad worse than a day-laborer in England." This passage is only slight¬ 

ly modified by Adam Smith in The Wealth of Nations: "The accommoda¬ 

tion of an European prince does not always so much exceed that of an 

industrious and frugal peasant, as the accommodation of the latter ex¬ 

ceeds that of many an African king. . . ."2I Bentham, considering the 

objection to private property that "the laws of property are good for 

those who have property, and oppressive to those who have none," 

responds: "all things considered, the protection of the laws may con¬ 

tribute as much to the happiness of the cottage as to the security of the 

palace."22 

The view that I find shared by the authors quoted above is not utilitar¬ 

ian, strict adherence to which would permit what the view under 
discussion prohibits—sacrifice of the least advantaged in the name of the 

promotion of the overall general welfare. Nor does it require that the 

inequalities that a system of private property rights generates be ad¬ 
justed so as to maximize the advantage of the least advantaged. What it 

does require is that all, especially the least advantaged, be at least as well 
off as they would be under any system that presents itself as a realizable 

and morally acceptable alternative to a system of private property 

rights.23 The principle in question, surely aptly described as a principle 

of justice, is closely related to the proviso that the initial acquisition of 
previously unowned resources leave "enough and as good for others." 

What the proviso must speak to is clearly not the distribution of land, 

virtually all of which in England was already owned by a very few in 

Locke's time, but rather the fruits of productive resources, including 

land, which provide the necessities of life and the means for the pursuit 

of happiness. Given Locke's belief in the great efficiency of a system of 

private ownership and in its justice, the proviso is more than satisfied, for 

not only are the least advantaged classes as well off as they would have 

been prior to the appropriation of most if not all of the land by the (in¬ 
dustrious) few; they are better off. 

The above skeleton may be fleshed out by amplifying upon the 

answers which it implies to the different questions about private prop¬ 

erty that Hart rightly urges us to distinguish. 
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1. Definition. Although Locke quite clearly thinks of property in terms 
of things that are in one's rightful possession, there is no reason to 
believe that he would have been opposed to the modern view that prop¬ 

erty rights are best understood as a complex bundle of liberties, claim 
rights, liabilities, powers, etc., over the possession, use, management, 

etc., of things as diverse as land, airspace, and the products of artistic 
enterprise.24 

2. General Justifying Aim. Within the Lockean framework as I am in¬ 

terpreting it, the short answer to the question of what good is served by 

a system of private property rights is simply that, as with other 

legitimate legal institutions, it protects those moral rights that people 

have outside of and against government. With respect to property, I 

have claimed that these are two: (a) the right to the fruits of one's labor; 
and (b) the right to a just and efficient system of property rights as a 

“means" (as Locke phrases it in section 26 of The Second Treatise) to the 
preservation of life and the promotion of happiness. 

Locke's labor theory of entitlement, as I understand it, provides 
some, but that a limited, basis for the complaint that taxation is theft. 
And the proviso that "there be enough and as good left for others," as 

I shall interpret it below, does indeed require some redistributive 
measures. But redistribution which goes beyond that required by the 

proviso and other defensible principles (such as the principle requiring 
provision of the means of minimal subsistance quoted from The First 

Treatise) may have the effect of undermining the incentive structure 

upon which the systematic justification (b) above) of the entire system 
of private property rests. This point, rightly emphasized by both Hume 

and Bentham,25 implies that although no particular redistributive pro¬ 

gram may have this effect, the combined effect of an excessive number 
of such programs, coupled with the general insecurity created by 

government's being conceded the right to engage in redistribution for 

the sake of redistribution at all, may be so severe as to violate one's right 

to a just and efficient system of property rights. 
3. Distribution: Title and Amount. Distributive principles may be 

classified according to whether or not they are concerned with the initial 

acquisition of unowned things or with the transfer of something owned 
by one person to another. I thus neglect here principles having to do 

with the ownership of things lost, abandoned, or last in the possession 
of those who die without leaving any heirs. 

The only principle of initial acquisition that Locke seems to recognize 
is that which gives title to one who first "mixes" his labor with a 
previously unowned thing. With respect to amount, the labor theory of 
value implies that the value of one's property will, as it should, reflect 
the amount of labor expended in its appropriation and improvement. 
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Rejecting the labor theory of value, I assume that the labor theory of en¬ 

titlement merely assures one of title to the fruits of one's labor. No nor¬ 
mative conception of what value something should have on the market 

is presupposed. Indeed, I suspect that any notion of fair market value 

will turn out to be incoherent. But my interpretation of the labor theory 

of entitlement, unlike Lawrence Becker's recent explication of it in terms 
of the notion of what one deserves in return for one's socially valuable 

labors, requires no such notion.26 Neither does it require an explanation 
of how one comes to have a right to something by “mixing" one's labor 

with it, an idea I find totally mysterious for a number of reasons, just 

two of which are the following. First, there is Nozick's question of why 

one doesn't simply lose one's labor rather than acquiring that which it 

is expended upon, just as one loses one's bottle of ink when one mixes 

it with the sea.27 Second, as Richard Epstein has pointed out, the notion 

seems to be superfluous, for Locke's theory assumes that one's owner¬ 

ship of one s labor is established simply by one's being in possession of, 

and thus in ownership of, oneself. If possession is sufficient to establish 

self-ownership, why shouldn't it be sufficient to establish ownership of 
external things as well?28 

My acceptance of the principle that one has a moral right to the fruits 
of one's labor comes simply to this: as an autonomous purposive agent 
one has a right to pursue any activity as long as in so doing one does 

not violate the rights of others. And surely others have no right to 

prohibit one from pursuing productive activities that involve the ex¬ 

penditure of one's own time and labor, physical or intellectual. What I 
produce is mine, and it is simply absurd to claim that I need other's per¬ 

mission to engage in innocent productive activities. As has been noted 

by others, such a principle of entitlement is not in itself sufficient to root 
title in those natural resources that are viewed as originally held in com¬ 

mon; it reaches merely to the value-added-on product of one's labors.29 
But this, I believe, is not an unhappy result. For one need not believe 

that labor is responsible for virtually the entire value that things have, 

to believe that it is responsible in many instances for a great part of the 

value that things have. And in some cases, of course, such as intellec¬ 

tual, artistic, and athletic activities,30 the labor theory of entitlement 
would result in virtually complete title with respect to the question of 

what proportion of the full market value of one's productive efforts one 
was entitled to. Few would suggest that there ought to be a “windfall" 

profits tax on the earnings of an entertainer or athlete who suddenly 

finds himself in great demand, a case quite unlike that of the ownership 
of scarce natural resources such as oil. 

What of Becker's putative counterexamples to the principle that one 
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is entitled to the fruits of one's labors?31 I shall consider each of them 

briefly in turn. First, there is the suggestion that the labor theory of 

entitlement implies that parents own their children. Becker himself pro¬ 
vides an adequate answer to this objection by pointing out that the en¬ 

titlement theory is for Locke derivative from broader principles concern¬ 
ing the right to life and ownership of one's own person. Children have 

such primary rights and no principle understood as derivative can be fair¬ 
ly construed as implying the denial of them. Becker also rightly notes 
in this connection that a proper understanding of the primary rights 

from which the entitlement theory is derived explains Locke's view of 
how it is that (without one's own prior labors being involved) one can 

have a property right in one's own body.32 This also explains the 
alienability of labor and accounts for why employees and those who pro¬ 

vide services for others don't acquire rights to the things that are the 
products of their labor.33 Second, there is Becker's claim that we do not 

generally believe that people have property rights in their ideas, citing 
the fact that patent and copyright will protect only some ideas and those 

only for a limited time.34 Following Nozick's suggestion, I would reply 

that this does not impeach the entitlement theory but merely represents 

a (complicated) case of the application of the proviso that there be 

"enough and as good left for others" that accompanies it.35 

I have admitted that the principle that one is entitled to the fruits of 
one's labors is not sufficient to explain the origin of private property 

rights in scarce natural resources and suggested that whatever their 

origin laboring on them does not generate a right to the full value of the 

final product. If one has a right to appropriate and work upon previous¬ 
ly unowned land, for instance, the labor theory of entitlement implies 

only that one has a right to the harvest from the crops that one might 
plant on it. As Mill put it, "The essential principle of property being to 
assure to all persons what they have produced by their labour and ac¬ 

cumulated by their abstinence, this principle cannot apply to what is not 
the produce of labour, the raw material of the earth."36 

In order to explain initial acquisition of previously unowned re¬ 

sources of any value, one must move away from the letter at least of 
Locke's account in the direction of that provided by Hume and Ben- 

tham. That this is quite within the spirit of Locke's understanding of the 
origins of private property I have already argued. To recall that argu¬ 
ment, consider again section 26 of The Second Treatise, which follows im¬ 

mediately upon the introductory section of the chapter on property: 

God, who has given the world to men in common, has also 
given them reason to make use of it to the best advantage of life 

and convenience. The earth and all that is therein is given to men 
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for the support and comfort of their being. . . . Being given for the 

use of men, there must of necessity be a means to appropriate 
them some way or other before they can be of any use or at all 
beneficial to any particular man. 

The means to bring potentially productive resources into use are 
potentially quite diverse and limited only by considerations of efficien¬ 

cy, although the property rights to which any one of them gives rise may 

be constrained by the Lockean proviso and any other defensible redis¬ 

tributive principles. Highly pragmatic considerations such as security of 

title may be just as important in assessing potential means of estab¬ 
lishing first title as is the overarching concern with establishing a system 

of private property rights that will provide the incentives to bring forth 

the efforts of individual industry. Hume sees original title as largely 

rooted in first possession, but on his view this method has no intrinsic 

moral claim on us whatsoever. Indeed, on Hume's view first possession 
as a means of establishing initial title is not simply conventional; it comes 
very close to being arbitrary, resting upon the "slightest" of "anal¬ 

ogies"37-presumably one suggested by the psychological principle of 
association based upon the idea of contiguity in space or time.38 

Although the labor theory of original acquisition may appear less ar¬ 
bitrary, it loses that appearance when it is divorced from the labor 

theory of value and confined strictly to the products of one's labor rather 
than being applied to that which one has labored upon. Hume is correct, 

I believe, in suggesting that whatever systematic method of initial divi¬ 

sion of previously unowned things works most efficiently by way of pro¬ 

ducing the required incentive structure is the right one. First possession, 
first mixing of labor, equal division, division by lot-all are real moral 

possibilities no one of which can be laid claim to as a matter of natural 

right. All that can be claimed as a matter of right with respect to the 

ownership of valuable natural resources is a system of property rights 

that leads to their just and efficient employment. Any such system, I 

suspect, will, as does our own, reflect the operation of a variety of such 

principles, including the general principle that one has a right to the 
satisfaction of legitimate expectations based upon past practices con¬ 
cerning possession, initial or otherwise. 

Unlike the highly conventional principles of initial acquisition, the 
operation of which within a given legal system may generate the ex¬ 

pectations in question, the general principle that would require their 
satisfaction might be plausibly claimed to represent a matter of moral 

right. Such a principle would, of course, place considerable constraints 

upon what might otherwise be permissible forms of redistribution, a 
topic to which I shall turn next within the more general context of a con- 
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sideration of principles of transfer. Given the importance of the point, 
let me make the transition to the topic of property distribution by means 

of transfer by quoting at length from Richard Epstein's remarkably per¬ 

ceptive discussion of the role that he believes the principle of first pos¬ 
session has played, and thus should continue to play, in the common 
law. 

Some weight should be attached to the rules under which a society 
in the past has organized its property institutions. Where those 

rules are respected there is no need, at great expense, to reshuffle 

entitlements amongst different individuals, even in the absence of 
any clear principle which indicates how the reshuffling should take 

place. There is no need, moreover, to attack the interests of those 

who have expended their labor and taken their risks on the ex¬ 
pectation, reasonable to all concerned, that the rules under which 

they entered the game will be the rules under which that game will 

be played until its conclusion. These rules and these alone have the 
status of legal rules. . . . 

A repudiation of the first possession rule as a matter of 

philosophical principle calls into question all titles. It calls into 
question those which exist in the hands of the original possessors; 

it calls into question those who have purchased the title in question 
for good consideration, and those who have made improvements 

upon land acquired on the faith of the public representation that 
they could keep it for their own. It may be an unresolved intellec¬ 
tual mystery of how a mere assertion of right can, if often repeated 

and acknowledged, be sufficient to generate the right in question. 
As an institutional matter, however, it is impossible to conceive of 
any other system. . . ,39 

I shall discuss a number of principles under the general rubric of prin¬ 
ciples of transfer, concluding with a discussion of three distinct redis¬ 
tributive principles. 

(a) Market Exchange. As did Locke, I believe that a system of volun¬ 

tary free market exchange, externalities aside, is the only way of pro¬ 

viding a noncoercive mechanism for the pursuit of those individual 

goals that depend upon exchange relations with others and that are of 
a character such that mutual benefit may be achieved with no one's 

rights being violated in the process. And I also believe it is efficient, not 
only in the sense of Pareto optimality employed by neoclassical eco¬ 
nomic theories of equilibria, but also in the sense that it provides a 

highly effective incentive structure for the bringing forth of innovative 
and socially productive labor. Although government interference with 
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a free market may be required to prevent certain kinds of externalities, 

it should also be noted, following Demsetz,40 that privatization of prop¬ 

erty rights may be called for precisely because it is an effective way of 

providing for the internalization of external diseconomies. Finally, inso¬ 

far as the principle that one is entitled to the fruits of one's labor creates 

property rights, to that extent may one claim a right to enter into ex¬ 
change relationships. 

(b) Gift. Again, to the extent to which something is mine simply 

because I have made it, I have a right to do with it what I will as long 

as what I do with it does not violate the rights of others. And I do not 

violate the rights of others in driving down the market price of what 
they wish to sell by giving away what of it I own. Further good reason 

for a right of bequest as a form of intergenerational giving may be found 

in Demsetz's claim that a generalized concern on the part of testators for 

their heirs may to some extent prevent the imposition of externalities 
upon one generation by the one immediately preceding it.41 If this view 

of a right of bequest is taken, it may be seen as at least derivative from 

the proviso that “there be enough and as good left for others" applied 

intergenerationally. Finally, there is Hume's not implausible claim that 

a right of bequest is an important part of the desired incentive 
structure.42 

(c) Inheritance. Bequest is a form of giving; Locke seemed to believe 

(The Second Treatise, sections 72, 182-84, 190) that a man's wife and 

children have a right to inherit a substantial portion of his estate. Such 

a right would of course put considerable constraints not only upon the 

right of bequest but upon the right of the head of a family to dispose of 

his estate while he was living. Now I think it is quite clear that Locke 
believed that the right to inherit was quite closely tied to the right to the 

means of subsistence of those who are in a dependent position. But if 

this is the operative principle, it may under modern conditions justify 
far less than Locke thought it did. Given current employment oppor¬ 

tunities for women, and the ability of children to fend for themselves 
past a certain age, a right in A to inherit a portion of B's estate might 

be said to exist only when A is not capable of providing for him/her self 
and B can be claimed to be responsible for A's incapacity. 

(d) Rectification of Past Injustice. Compensation for past wrongs 

surely can require redistribution of property, and there seem to be no 
special difficulties of principle when compensation for damages among 

contemporaries is at issue. But when compensation for historical in¬ 
justices such as slavery or the unjust taking of Indian lands is involved, 

a principle of rectification may run into square opposition from the kind 

of general reliance principle discussed by Epstein. I have nothing to add 
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to the discussion of this important and perplexing topic beyond noting 
that a special case of the reliance principle may be a principle of: 

(e) Adverse Acquisition. Adverse possession in the law of trespass, 
estoppel in contract, prospective overruling as a judicial procedure, and 

numerous other instances might be claimed to represent legal applica¬ 
tion of a general principle by means of which people may acquire rights 

even though acting wrongly or in a manner that perpetrates injustices 
they are not responsible for. 

(f) Payment for Government Services. Compulsory taxation as a 
means of financing government services is a form of transfer that may 

be viewed as voluntary to the extent that the citizen may be taken to 
desire or to have implicitly agreed to their provision. Included here will 

be those services which represent the provision of public goods that will 

not be provided through the operation of private market mechanisms.43 
Financing them by compulsory taxation, as Hayek has noted, is morally 
problematic. 

It is not to be expected that there will ever be complete unanim¬ 

ity on the desirability of such services, and it is at least not obvious 

that coercing people to contribute to the achievement of ends in 
which they are not interested can be morally justified.44 

I conclude my discussion of principles of transfer with three 
redistributive principles that Locke accepted. 

(g) The Principle of Charity. This principle is described by Locke (The 
First Treatise, section 42) as giving each "a right ... a title to so much 

out of another's plenty, as will keep him from extreme want. ..." I 

know of no textual basis for resolving the question of what Locke really 

had in mind here. If the welfare rights in question are understood as en¬ 

forceable by the state, they may obviously come into conflict with claims 

based upon the principle that one is entitled to the fruits of one's 

labors—what I have taken to be the fundamental property right enforce¬ 
able by the state. There are a number of ways that one could go here, 

including a system that would limit the enforceability of the property 
rights of the affluent against the needy or require the affluent to give a 

certain percentage of their wealth or income to those in need but permit 
them to determine what form it shall take and to whom it shall be given. 
In light of my understanding of the principles that I shall discuss next, 
though, I am willing to bite the bullet and opt for a fairly extreme liber¬ 
tarian position which construes a right to charity as one that can not per¬ 
missibly be enforced by the state. Those who have more than enough 
of the necessities of life on this view lie at best under an imperfect duty 
to render aid to those who are in need. 
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(h) Assuring the Justice of Capitalism. We have seen that Locke, 

followed by Hume, Bentham, and Adam Smith, believed that a system 

of private property rights benefits the least advantaged social classes as 
well as the successful capitalist. As Alan Ryan has put it, "... the 

labourer, along with society generally, benefits. . . . And this is the 

rationale of capitalism."45 It is confidence in this that makes it possible 
to claim that the system is just as well as efficient. But unless one has 

an absolutely unshakable faith on this score in the operation of the in¬ 
visible hand, it must be admitted that the redistribution of wealth might 

be required to assure that justice is achieved. As already noted, what is 

at issue here is the situation, not of particular individuals, but of the least 
advantaged representative person, who is to be made at least as well off 

as he or she would be under any alternative system of property rights 

that respects the principle that one is entitled to the fruits of one's labor. 

It is this latter qualification which disqualifies a system that satisfies 

Rawls's difference principle as a genuine alternative. In a Rawlsian 

system, in which inequalities are permissible only to the extent that they 

maximize the advantages of the least advantaged, natural ability and in¬ 

dustry are treated as common pool resources like land rather than being 

viewed as a basis for unequal property rights. Under the appropriate 

conditions, this Lockean Principle of Justice, unlike the Principle of 

Charity, would legitimate (indeed, require) direct government involve¬ 
ment with the redistribution of wealth. 

(i) The Lockean Proviso. Understood as an original limitation upon 

the right to appropriate natural resources, the condition that "there be 
enough and as good left for others" could not of course be literally satis¬ 

fied by any system of private property rights. C. B. MacPherson has 
argued that the proviso plays no foundational role in Locke's theory but 

is rather derivative from the right of all to the necessities of life, its intent 

being satisfied if the entire system of property is just, that is, leaves the 
worst off at least as well off as they would be under a system of com¬ 

munal property.46 And of course Locke thought it did much better than 

this, writing in section 37 of The Second Treatise that "he who appropri¬ 
ates land to himself by his labour, does not lessen but increase the com¬ 

mon stock of mankind . . . [in] . . . the provisions serving to the sup¬ 

port of humane life." The underlying assumption here must be that the 

resource base is sufficient to provide all with the necessities of life under 

a system of communal ownership. As is typical of writers in the Marxist 

tradition, MacPherson in fact makes that assumption.47 But given the 

present press of overpopulation on agricultural resources at a global 
level, it is at least arguable that it is false, especially if it is required that 

any system of communal resource ownership respect the primary princi- 
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pie that individuals are entitled to the fruits of their labor. It may be that 

world hunger is the result of poverty (i.e., the lack of money to buy food 

on world markets) rather than insufficient agricultural productive 

capacity at the global level. But it may also be that any international 

political and economic reforms capable of eliminating the poverty and 

hunger in question would require coercive forms of redistribution of 
wealth that would clearly violate anything like a Lockean principle of en¬ 
titlement to the fruits of one's labor. 

Locke's view that God has given the earth "to mankind in common" 

(The Second Treatise, section 25), or any reasonable secular version 
thereof, would seem to require an equitable distribution of the wealth 

attributable to the exploitation of those resources which is permissible 
under a just and efficient system of property rights that respects the 

Lockean principle of entitlement. I here follow Peter Brown's interpreta¬ 
tion of the Lockean proviso: 

People should have equal opportunity to enjoy the fruits of natural 

assets, insofar as the equality of opportunity can be secured by a 

redistribution of the wealth flowing from the natural assets. Note that this 
does not imply equality or even equality of opportunity, but only that the 

wealth flowing from natural resources should be distributed in the most 
effective way to promote equality of opportunity.48 

With Brown, I understand the proviso to apply across national boun¬ 

daries and, following Gregory Kavka, I understand it to apply inter- 

generationally.49 Although I would vigorously reject Rawls's notion that 

inherited and socially acquired individual assets such as intelligence are 

to be treated as common pool resources for the purposes of the applica¬ 
tion of the proviso, I welcome Annette Baier's suggestion that it be 

understood to embrace those public goods that are part of a communi¬ 
ty's cultural heritage.50 I take all of the obligations that the proviso 

generates to be enforceable obligations. Given my understanding of its 
spatio-temporal range of application, this raises some nice questions for 
political theory the discussion of which I shall not enter into here. 

In conclusion, let me note that I believe that the acceptability of the 

account of private property rights sketched above must depend in large 
part upon how well it meshes with other accounts of what other kinds 

of institutions and social practices we have a right to in virtue of our 
status as autonomous and responsible social beings. Each such account 
will partially flesh out and thereby enrich the basic concept of human 

personhood that I take to lie in the background, and it is that concept 
as tentatively fixed at any given time by provisionally accepted accounts 

of some basic rights that will guide and inform the construction of ac- 
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counts of yet other rights. The aim of the grand project that I am sug¬ 

gesting must eventually be carried out is to achieve a "vertical" integra¬ 

tion of the account of particular basic rights with the basic concept of 

human personhood and a "horizontal" integration among the basic 

rights themselves, the overall result being a coherent and illuminating 
picture of human beings as free and responsible agents. For such other 

accounts that I believe complement my own account of private property 

rights in the manner required, I would recommend the following: 

Herbert Morris's argument that, as persons, we have a right to institu¬ 
tions in which we are punished rather than treated in response to our 

violation of important social rules;51 Charles Fried's analysis of the right 

to privacy as providing the "moral capital" that must be spent to create 

and nourish relationships with others of love, friendship, trust, and 

respect;52 Thomas Hill's account of the duty, to both oneself and others, 

to avoid being servile, which suggests a right to social practices and in¬ 

stitutions that do not foster servility;53 the discussions by F. A. Hayak 

and Lon Fuller of the rule of law, which suggest basic procedural rights 

to legal institutions of a particular sort;54 Gerald Dworkin's and Joel 

Feinberg's account of the injustice involved in unjustified paternalistic 
intervention.55 
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Rights and the Common Law 
Charles Fried 

I 

The literature is rich with arguments that a satisfactory theory cannot 

make do on utilitarian propositions alone; (2) that rights are a crucial 
feature of a more adequate moral theory, and, of course; (3) that rights 

can neither be derived from, nor reduced to, considerations of utility.1 
I have elsewhere contributed to this literature2 and have nothing to add 

here on these general themes. Indeed I am inclined to believe that those 

who are not convinced are unlikely to be moved by further abstract 

demonstrations. The bearing of this topic on law is evident. Rights are 

the proper subject of legal discourse, and so the derivation of rights 
must be of interest to legal thought.3 

In recent years the dispute between utilitarians and rights-theorists as 
it concerns law has focused on the burgeoning field of law and 

economics. The attempt to show that legal rules can be explained in 

terms of economic efficiency—either normatively or descriptively—is 
just the modern day version of Bentham's attempt to subject those rules 
to the canons of utility. Once again the philosophical literature on this 
general topic is particularly rich.4 In this essay I shall not seek to add to 

that literature at the level of general argument.5 Rather in sections II to 
IV I shall deal with some quite concrete institutions, the basic common- 
law institutions of private law. My strategy will not be to show that utili¬ 

ty theory and economic theory could not possibly account for these 

institutions, but rather to display them in sufficient detail that the utili¬ 
tarian-economic claims will seem implausible. Though such a procedure 

cannot be dispositive, it should strengthen the force of the more abstract 
demonstrations. And if utility cannot satisfactorily account for the 

species legal rights, it cannot account for the genus of rights tout court. 

In sections V and VII change my tack and argue that the complexity 

215 
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of the basic institutions of private law and of the system of rights that 

they secure cannot be derived from any of the principal contemporary 

philosophical discussions of rights. I conclude with a suggestion about 

the nature of legal rights and of the mode of reasoning proper to their 

development. 

II 

There are three basic principles of private law: the contract or promise 

principle (let us call it K), the harm or tort principle (let us call it T), and 

the unjust enrichment or restitution principle (let us call it R). K holds 
that a person should keep her promises, and if she does not the law 

should place the beneficiary of a promise in the position in which the 

beneficiary would have been had the promise been kept. T holds that 

one who causes harm wrongfully should put the victim in as good a 
position as he would have been in had no harm been inflicted. R holds 

that when one person has been enriched unjustifiably at another's ex¬ 

pense, the benefit should be returned.6 

These three principles define a structure of relations between per¬ 

sons. T and R commit the law to the maintenance of a person's present 

system of rights and advantages, protecting those entitlements against 

involuntary diminishment, while K permits persons to make use of the 

entitlements so protected by implementing not only present disposi¬ 

tions of those entitlements but future dispositions as well.7 And this im¬ 
mediately suggests that K is indeed a particularly important special case 

of a broader principle for which I have no single name, which is the prin¬ 

ciple allowing voluntary dispositions of one's entitlements. This princi¬ 

ple would cover present gifts, as well as testamentary dispositions. I 
shall have little to say about the larger transactional or dispositive princi¬ 

ple of which K is a special case, only because K is by far the most difficult 
instance of it. 

The thesis I shall be developing holds that K, T, and R are —as any 

law student knows—incredibly complex subjects, principles with sub¬ 

principles, conflicting doctrines, priority rules, and the like. Over the 
centuries in the common law—and before that in the Roman law —jurists 

have engaged in the enterprise of elaborating these principles. It is my 
thesis that the elaboration of these principles cannot sensibly be viewed 

as an exercise in either economics or moral philosophy. Rather this has 
been a legal development, which has taken place according to what Lord 

Coke called ''the artificial reason of the common law." 

Consider R. Professor Dawson has shown how the German law has 

been particularly thorough in seeking to work out what it views as the 
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great principle that no one should be enriched at another's expense.8 Let 
us first contrast this 'great principle" to T and K. The difference between 

T and R is R's focus on the defendant's enrichment. When a careless 

motorist injures a pedestrian the law gives little explicit attention to 

what the defendant got out of this ''transaction.'' It focuses instead on 
the plaintiff's injuries. When one man punches another in the nose in 

a fit of anger, the law of assault does not inquire into the satisfaction that 

the assailant may have obtained, but rather is concerned to compensate 

the plaintiff's physical injury and his sense of outrage. The defendant's 

actions being wrongful in these cases, the law's attention is turned to 
making up for the harm that was suffered. 

If, by contrast, I built a structure on your land in the reasonable but 
mistaken belief that the land is mine, the law will not inquire primarily 

into how much the structure cost me (what harm I have suffered) but 
rather whether you have been enriched by my mistaken action; and if 

I have been, it will compensate me in the amount of that benefit.9 If by 
some error I discharge a debt that you owe to a third person, confusing 

you with another creditor of mine with the same name, for instance, 
once again the predicate for the relief I seek is not that you have done 

anything wrong (for you have done nothing at all) nor even that I have 
suffered a loss (at least that is not a sufficient predicate), but rather that 

you have been enriched by virtue of that loss.10 If in my mistaken attempt 
to enrich you I had confided the money to an agent of mine who 

absconded, so that you never enjoyed any actual enrichment, this loss 

would be entirely my own.11 (To be sure, if I did owe you the money 

and the same misfortune had befallen me, I would still owe you the 

money.) The first case would be treated rather like the last, if through 

my own foolishness or bad luck I had spent much more than is usual 
in building the structure on the land that was yours but I thought 
mine.12 

This grand principle requires considerable qualification. If I build a 

hotel across the street from your restaurant as a consequence of which 
your restaurant prospers, when I might have prospered had I included 
a restaurant in my hotel, there is indeed a sense in which you have been 

enriched at my expense, but nobody imagines that I can claim any share 

in your profits. If you and I own service stations on opposite sides of a 
highway, and access to your station is greatly reduced when new inter¬ 
changes are built, I may receive double the custom and so be enriched 
at your expense. Once again, there is nothing you can do about it. As 

is universally acknowledged, the predicate for recovery is that the 
enrichment be unjustly at the expense of the plaintiff. But what is this 
conception of injustice? Is it not the very function of the basic principles 
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of private law, of K, T, and R, that these principles themselves spell out 

what constitutes justice or injustice? They are, as it were, analyses of the 

concept of justice in transactions, what Aristotle called commutative 
justice, justice in synallagmata.13 

The same incompleteness of the R principle occurs in the concept of 
enrichment in cases in which we may assume that had there been 

enrichment it would have been unjust. For instance, imagine once again 
that, mistaking the property line, you have built a log cabin on my land 

in some remote portion of country. You built in the fall. Before I get to 
the land next spring the cabin is destroyed by lightning. Have I been 

enriched at all? It would be hard indeed to force me to pay out to you 

what might be considerable damages for a log cabin that I did not ask 

you to put on my land and that had burned to the ground before I ever 

knew it was there. The German law, as Dawson has shown, is assid¬ 

uous in following out the implications of the concept of "enrichment" 

and holds that in a case such as this in which I am a wholly innocent 

enriched party (i.e., I did not compel you to build the cabin through 

duress, for instance, nor did I fail to insure it after I learned of its 

presence), there must be some actual accretion to the net asset value, as 
it were, of the defendant.14 

Indeed the German law follows this idea through quite conscien¬ 

tiously. If an employer pays in error a former employee a pension in ex¬ 

cess of that which is owed, the employee can resist a suit for restitution 
on the ground that he has spent the money on consumption. If he had 

spent the money on capital goods, perhaps the capital goods might be 
returned. If they had depreciated, the German law would seriously con¬ 

sider the claim that the employee had only been enriched in the amount 

of the depreciated value of the capital goods. And as for consumption 
goods, the question would be asked whether the consumption is con¬ 

sumption that the employee would have engaged in anyway, so that the 

employer's overpayment merely freed up other resources, with the 

resulting increase to the employee's net asset value after all.15 As 

Dawson argues, the twists and turns of this notion of "erasable" enrich¬ 

ment can be quite dizzying, involving the most metaphysical specula¬ 
tions. The Anglo-American law in such cases take s much cruder line 

with the beneficiary. It will entertain the claim of "change of position," 

but only in rather limited, specified cases.16 (For instance, when a 

creditor-defendant releases the debt of her true debtor because she 

believes herself to have been satisfied by the mistaken payment on the 

part of the plaintiff, this "change of position" will protect the defendant 
from a restitution claim by the plaintiff.)17 

There are a number of situations, however, in which the Anglo- 
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American law digs in its heels quite determinedly. For instance, in the 

case of a contract frustrated through supervening impossibility. Thus, 

when a mover had moved pursuant to contract a structure halfway to 

its new location and the contract is discharged because a fire destroyed 

the structure, the Massachusetts court held the owner liable to pay for 
so much of the work as had already been done.18 That the defendant had 

not at the end of the day been enriched in a balance sheet sense was ir¬ 

relevant. Or when medical services are rendered to an incompetent, the 
fact that the patient does not regain consciousness before death hardly 

serves as a defense to a restitutionary claim on the part of those who 
supplied medical attention.19 

Ill 

It is not my purpose to argue that these features of the Anglo-American 
law of restitution cannot be explained or rationalized, only to point out 

how much rationalization is necessary, how many stops there are along 
the way; that it is not in other words a simple nonstop journey from the 

"great" principle of unjust enrichment to the conclusion in these cases. 
If a single principle like R generates untold complexities in its applica¬ 

tion, there are even greater impediments to a simple structuring of the 

whole common law of transactions. Consider the possibility that the 
triune structure I have proposed is not too simple but indeed too com¬ 

plex. Might it not be argued that each of the three principles might 

somehow or another be reduced to the other, so that they are all merely 
examples of one principle? 

For instance might we not see tort as an example of unjust enrich¬ 
ment, T becoming R? The argument would go this way: the careless 

motorist of my example does in fact appropriate a value to himself by 
expending (I am using my terms with care) insufficient care along the 

way.20 Indeed, the economic analysis makes us sharply aware of this 
possibility, for it shows that in large-scale enterprises care costs money, 

care represents opportunities foregone,21 and thus injuries brought 
about through lack of care are instances of the defendant's enrichment 

at the plaintiff's expense after all. The point occurs also in the familiar 
analysis of negligence, in which the court is asked to compare the prob¬ 

ability of harm with the benefit to the defendant and the cost of avoiding 
the harm22-surely a calculus that compares the defendant's enrichment 
to the plaintiff's loss. 

Now it may be a defect of this analysis that it assumes rationality to 
an excessive degree. Often the defendant gains nothing at all from his 

careless conduct, nor would it have cost him anything to avoid it. But 
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this objection hardly short-circuits a traditional R analysis, for it is analo¬ 
gous to the argument that the defendant was not “really" enriched 

because through his own fault or inattention he failed to benefit when 

others might have. The pensioner who has spent his pension on riotous 

living that he otherwise could not have afforded may have a defense to 

an unjust enrichment suit by the employer in German law, but he surely 

would have none in Anglo-American law. And even in German law if 

he should have known that he received the money only because of the 

plaintiffs mistake, then he is wholly deprived of the benefit of the 

“erasure" doctrine.23 But should not a careless motorist at least be 

charged with responsibility of the same order for the “custody" of the 

good he appropriates-in this case the diminished care lavished upon 
the plaintiff? 

The way in which R and T may be made to coalesce can be seen as 
an illustration of the difference between the economic conception of cost 

and the more commonsensical notions of harm or enrichment, or enrich¬ 

ment at another's expense. For the economist generalizes the notion of 
cost to include the notion of an opportunity cost, and thus the term ex¬ 

pands to include all conceivable benefits or detriments along a single 
dimension, as it were. Cost is simply the segment of the line to the left 

of the zero point, that is, the negative segment, and opportunity costs 

are rightward movements foregone. Symmetrical with the concept of an 
opportunity cost would be the term (that I am just now making up) of 

an opportunity benefit: an opportunity benefit is something that saves 
a person an expenditure she would otherwise have to make. For in¬ 

stance, if the owner of some property adjacent to mine paves a right of 

way we both share in order to improve access to her property, I am 

saved that expenditure and obtain improved access to my land. Or if my 

neighbor installs powerful security lights on his property, thereby also 

lighting a portion of my property, I am similarly benefited. What the 

economist does is to calculate the net increment or decrement to my 

asset value (including the increase or decrease of liabilities I may have) 

as a result of the transaction in issue. Legal thinking, by contrast, is a 

good bit lumpier, more discontinuous. Not every opportunity cost is 
viewed as a detriment; not every expenditure saved is viewed as a 
benefit. This lumpiness has a number of sources. 

First, the law asks not simply whether a party has suffered a detri¬ 

ment (cost or opportunity cost) but whether the deprivation was an ad¬ 
vantage to which there was an entitlement, a right. Thus the plaintiffs in 

my hotel and service station examples may have suffered detriments, 
but they have lost nothing to which they were entitled.24 

Second, the law is concerned with the faultiness or wrongfulness of 
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the defendant's conduct quite beyond and apart from the question 

whether the defendant has appropriated a value to himself. So, in the 

hotel and service station examples again, the fortunate parties are liable 
for nothing, in part because they did nothing wrong. Nor is this point 
simply the obverse of the previous one, that the losing parties have no 

entitlement to the advantages they lost. For there are cases in which one 
might readily agree that a plaintiff had a right to an entitlement, say, to 

the safety of her person or the security of her property, and yet if she 

suffered injury or loss through an action that would be considered inno¬ 

cent there is no occasion for redress. This is illustrated in the ordinary 
negligence action, in which an innocent plaintiff sues a defendant who 
may have caused him harm but did so without fault.25 

The point is illustrated in more complex situations as well. A defen¬ 

dant has obtained a benefit in a way that the law considers faulty—for 

instance, by making a contract that he then breaches, or perhaps simply 

with the knowledge that the benefit has been conferred on him by 

mistake, or perhaps by means of duress exerted on another. If the defen¬ 

dant then loses or dissipates the benefit (if the log cabin in my example 

is destroyed by fire, or a payment is dissipated on extraneous luxuries), 
this "change of position" would not relieve a defendant of the duty to 
make restitution even in German law. 

Third, there is the concept of responsibility, which combines aspects of 
the previous concepts with ideas about causation, ideas that are quite 
peculiar to the law. Thus, for instance. Professor Dawson points out that 

the Anglo-American law of unjust enrichment is much less concerned 
than is the German law with the question of whether a defendant had 

suffered a real accretion to his net asset value at the end of the day. If 

even an innocent enriched party loses or dissipates the property-if a 

horse bought with the money breaks its leg and must be destroyed—yet 
this will not absolve the defendant from the obligation to make restitu¬ 

tion. The reason that Dawson gives is that after a certain point-after the 

defendant accepts the money, for instance - what the defendant does 
with it becomes his responsibility, not the plaintiff's, and he cannot shift 
that responsibility to others.26 

Dawson makes the strongest case for this concept of responsibility in 

recalling the famous Massachusetts case of Vickery v. Ritchie, the Turkish 

Bathhouse Case,27 in which, through a fault of neither a builder nor 
owner, but of a crooked architect, the builder built a bathhouse believing 

he would be entitled to a much larger payment than the owner thought 
he had contracted for. 

The decision to construct a building at the location was the owner's 
decision, the building he had asked the plaintiff to build had been 
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built in accordance with his request and with an expectation on 

both sides of payment. When they failed to regulate by their own 

agreement the price to be paid, with neither party remiss in the 

bargaining process, the owner most certainly still must pay and 

there was no reason whatever as the court said, why the amount 

he must pay should depend on "the profit or loss to the owner, 

arising from his wisdom or folly." He should pay the value of the 
human and material resources that had been expended in accor¬ 
dance with this request. . . . 

Under German law, it should be noted, the outcome in the 

Bathhouse Case would almost certainly have been different. . . . 

Any enrichment produced by the performance rendered would 
have been received without knowledge that its retention was un¬ 

justified so that under the German Code the owner would be 

obliged to restore no more than his net gain. This would probably 

be taken to be the value added to the owner's real estate. So 

because of the owner's "innocence" the builder would have to 

assume the loss on the investment that was due to the reluctance 
of Boston residents to take Turkish Baths. . . ,28 

This notion of responsibility combines ideas of fault and entitlement. 

Thus the restaurant is not responsible for the opportunity cost to the 

hotel, which is the benefit the hotel would have reaped had it included 

a restaurant. (Note the excessively counterfactual nature of some of 

these opportunity-cost analyses.) In the same way a competitor is not 

responsible for another's loss in fair competition, because she is entitled 

to compete, and competing is not a wrongful action. (Note how the con¬ 

cept of property is a specific case of entitlement, which blocks the easy 
passage from tort to restitution and back again, preventing the homo¬ 

genization of all of these concepts along the single dimension of net 
benefit and cost, including opportunity.) 

IV 

Thus concepts such as entitlement, fault, property, responsibility make 

legal concepts insoluble in the medium of economic discourse. This in¬ 
solubility is demonstrated further as one considers the distinction be¬ 

tween the promise principle (K) on one hand, and T and R on the other. 
It has seemed to some (particularly Grant Gilmore) that K may after 

all be made to dissolve into T.29 The story goes like this. A promisee is 

harmed when his expectation is disappointed. If his loss is a reliance 

loss, that is, if he is worse off as a result of the disappointment than if 
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he had not entered the transaction at all, then the T principle suggests 

compensation. But let us suppose he has not had a reliance loss, but on¬ 

ly an expectation of profit that he does not realize. By the reasoning that 

turns T into R, we might say that he has suffered an opportunity cost, 

in the sense that he has been deprived of an hypothetical or counterfac- 

tual benefit. This counterfactual reasoning can be made a good bit less 
hypothetical, moreover, if we take into account the fact that had the 

plaintiff not made this contract for this benefit, he might have made 
another equally profitable one. 

And in general, does not the promisor by breaking her promise for 

some reason of her own, appropriate a benefit that rightly belongs to the 
plaintiff, and thus enrich herself at the plaintiffs benefit? The seller who 

fails to deliver in order to make a larger profit elsewhere might on this 

analysis be seen as really selling another person's goods and profiting 
by this piece of dishonesty. This would be analogous to the case of the 

tort defendant who deliberately chooses to forego precautions or to 
profit by imposing a risk on the plaintiff. As we saw in that case, one 

might well characterize the defendant as profiting at the injured plain¬ 
tiff's expense. And if it is said that the promisor might have failed to per¬ 
form, not for calculating reasons, but through simple mismanagement 

of her own affairs, then this is analogous to the careless or inadvertent 

tort defendant, who also may enjoy no accretion to his net asset value 
by virtue of his breach of duty. 

But here again there is a lumpiness in legal concepts that cannot be 
resolved into a clear broth of economics. First, the promisee suffers 

harm only insofar as his reliance is justified. The mere fact that A relies 

on B and is disappointed hardly makes B responsible for A's loss all by 
itself. Something more must be alleged in order to make B responsible. 

A moment's reflection will show that not even B's knowledge that A is 
relying should do the trick without more, because then B's freedom of 
action would be at the mercy of every instance in which the A's of this 

world gave notice that they were relying on the B's: am I really bound 
to run along the beach between 9:00 and 10:00 every morning because 

my neighbor tells me that it is then she sends her children out to swim, 
relying on the fact that I will save them in the case of trouble? B must 

be entitled to rely, and a promise is one of the strongest sources of such 
an entitlement. 

Second, the attempted dissolution of K into R when there is only a 
disappointed expectation of profit will not work. That argument 

depends on the claim that if the promisee had not made this ad¬ 
vantageous contract, why, he would have made another. But that 
assumes that this other contract would have been performed. If this is 
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merely a factual prediction, one wonders why this alone should make 

the promisor responsible. Had my neighbor not relied on me she might 

have hired a companion for her children-true, but that assumes that 
she was entitled to rely on me. And if the assumption that the promisee 

might have profited by an available alternative contract is not a factual 

assumption (actually counterfactual) but a normative one, the argument 

plainly begs the question: Why would the alternative contract have 
resulted in any securer advantage than the first contract? If the first con¬ 

tract is not itself sufficient to create an entitlement to its benefit, then a 
second, alternative contract can create no more secure entitlement. 

One cannot, I contend, without residue dissolve K into either T or R. 
The resulting broth will be lumpy. 

The lumpiness is even more pronounced in the opposite direction, for 

one cannot even begin to dissolve T and R into K. How conceivably 

would you derive the obligation to compensate for harm done or the 

obligation to restore a benefit obtained at another's expense from the 

obligation to perform a promise? That last obligation (K) depends on a 

discrete, conscious action, indeed in the central case a consensual, 

bilateral action. How would you tell the story? The economist might 
have a proposal. Might we not view a traffic accident as taking place 

pursuant to an "implicit" agreement by the parties to this "transaction": 

the truck, say, might have calculated the hazards in the situation as 

might the automobile. Having calculated them and chosen to go forward 

on the basis of these calculations, each party may be taken to have 

agreed to the foreseeable risks, with the result that the losses are dis¬ 

tributed on the basis of this implicit agreement. Nor does it matter that 
there was no agreement, because the economist would say that, both 

parties being rational, we may imply an agreement to whatever arrange¬ 

ment would be most efficient for all concerned in the long run. And this 
is exactly how the economists do, after all, analyze tort cases, when they 

allocate burdens and benefits to comport with that result that would 
have been agreed to had efficient markets been operating.30 

As has been frequently pointed out, such an analysis requires a point 

of departure in which some distribution of entitlements and expecta¬ 
tions is fixed. It is from this distribution that the parties may then be 

taken to bargain.31 And this, of course, is just my previous point about 

entitlements all over again. Moreover, this dissolution would only work 

if hypothetical contracts and real contracts were equivalent, but they are 

not. Although there is some heuristic value in asking what contracts a 

person would have made under certain circumstances, it is bizarre to 

assume that this hypothetical notion prevails, while real contracts are a 
secondary notion. Surely, when competent parties make a real contract 
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this overwhelms any argument about what rational parties would have 

done in a hypothetical situation just like theirs. Or does it? Might the 

economist say No, indeed it does not." When the real contract diverges 

significantly from the hypothetical contract this is sufficient to raise 

doubts about the competence of the parties, and the hypothetical con¬ 
tract is what should govern. But since the economist is possessed of no 

conception of rationality besides that revealed by actual behavior, it is 
not clear how in the end the economist can escape ultimate reference to 
actual contracts. 

What this last bit of lumpiness shows is that just as T and R are 
distinct concepts, so K is distinct from both of them; and indeed T and 

R are closer to each other than is K to either of them. T and R establish 

foundations for free exchanges, and K then enforces those free ex¬ 
changes that take place upon those foundations. 

V 

Philosophical analysis had disclosed not only that there are value 
premises implicit in economic analysis, but more profoundly that eco¬ 

nomic analysis requires a rather thick foundation of value structures to 
go forward at all. This is a largely negative contribution, puncturing the 

bumptious pretentions of upstart social science to have found, in 

Austin s words, “the key to the science of jurisprudence." Can 

philosophy make a positive contribution? Some academic exponents of 
the rights thesis have seemed to suggest that not only can it make such 

a contribution, but that it really should rule the roost. As I indicated at 
the outset, I have great doubts about this claim. 

What has even the most richly elaborated philosophical argumenta¬ 
tion contributed to the science of law? (I put aside utilitarian philosophy, 

since I believe it is just the economic analysis of law in an older, more 

general avatar.) Consider, for instance, John Rawls's contribution.32 Cer¬ 
tainly no recent philosopher can match Rawls for the detailed specificity 
of his proposals. Yet he leaves the issues we are concerned with almost 

wholly untouched. His proposals bear on the structure of legal institu¬ 
tions—private legal institutions — only in the following general ways: he 

would hold that legal institutions must permit maximum political liberty 
and liberty of conscience, must permit fair equality of opportunity, and 
must be consistent with the maximin distribution of income and wealth. 
The last point, it might be thought, has the most direct bearing, but it 

is there that Rawls steps aside all together. For he argues, as I think he 
should, that distribution should be the special and explicit concern of a 

tax and welfare system, which accomplishes transfers against the 
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background of a functioning set of institutions (presumably the insti¬ 

tutions of the market).33 To put the matter differently, Rawls assumes 

that it is the law that will define what are the components of income and 

wealth, and that tax and welfare institutions (as in the classical welfare 
state) will redistribute funds rather than general entitlements. One 

might try to run an argument from Rawls's espousal of the rule of law,34 

the liberty of the person, and fair equality of opportunity;35 but that 

argument would require additional substantial premises about the con¬ 

nection between institutions of property and liberty of contract, and the 

overall conditions of liberty and opportunity. I do not suggest that such 

arguments cannot be made, nor that I would be out of sympathy with 

them once they were made —only that the philosopher in question here 

does not supply the system of premises necessary to make them. 

A more explicit concern with legal structures occurs—as one should 

expect —in the work of Ronald Dworkin. But his governing principle of 
equal concern and respect36 hardly has more detailed, direct bearing on 

questions of private law than do Rawls's principles of justice. We can get 

more out of Dworkin's insistence that it is the role of judges to discover 

and enforce rights, rather than to make policy.37 For this requires the ef¬ 
fort to explain how a set of rights might be found to exist in the domain 

of private law. Does the principle of equal concern and respect then 

generate answers to questions such as whether there is a right to restitu¬ 
tion against the owner of the cabin that burned down before it was 

discovered, or the payee of the pension who spent excess payments on 

luxuries? Certainly both German law, which finds that ordering restitu¬ 

tion would be unfair to the defendant, and Professor Dawson, who 

holds that some at least of these losses should not be the plaintiff's 
responsibility, are making arguments of fairness. They are not making 

policy judgments of a kind that Dworkin holds are inappropriate for the 
courts. 

Dworkin concedes that many court decisions defining rights seem to 

rest on policy judgments after all. The choice of liability rules in tort, for 

instance, may be determined in part by economic considerations. The 

great difference between a legislative or policy judgment and a court 

judgment, he argues, is that courts should make such policy decisions 
only prospectively.38 Insofar as there is an issue of the preexisting rights 

of the parties, it would be an injustice to defeat these rights and expecta¬ 
tions by recourse to policy arguments. Indeed, even maximizing utility 

(wealth) or achieving economic efficiency is a component of what 
fairness requires, in the sense that it would be an unfair imposition for 

somebody to insist on holding onto an advantage in the face of a poten¬ 

tial great benefit to many others.39 Thus Dworkin's argument is nuanced 
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and complex, and yet it does not come close to allowing us to move from 

his philosophical principles to the solution of legal problems at the level 
of detail I have considered in the previous sections. 

A most important and suggestive recent philosophical contribution to 
a theory of private law comes from the work of Hayek and Nozick. 

Hayek treats the subject of the common law explicitly and at length. The 

rationality of the common law for him, is not any single person's ex¬ 

plicit, instrumental rationality. It is an emergent rationality, which 

grows out of many small-scale actors (i.e., the judges) making delib¬ 

erately limited decisions.40 The picture is of common-law judges 
deciding "according to the law" rather than according to some grand 

economic or philosophical scheme. From the accretion of these myriad 

small decisions comes a healthily vital, continuously adjusting overall 

system. No doubt, the emergent rationality of the common law is in 
Hayek's mind related to the emergent rationality of the market, in which 

also no single system of actors (no bureaucracy, no central planner) aims 
at a result, and yet growth, flexibility, innovation emerge from countless 
small-scale decisions.41 

Hayek is somewhat mysterious about just how it is that individual 
judges should be making their individual decisions on particular occa¬ 

sions. The best Hayek can do is to refer to precedent.42 The individual 

judge does not seek to discover a great principle of justice and then 
apply it to the particular case, but rather seeks the nearest precedents 

to cover this case, thereby creating new precedents. It should be noted 

that Dworkin too is a great exponent of precedent; to him it is the job 

of the judge to mete out equal treatment, to treat like cases alike, and 

this means to treat the case before her in the same way that other similar 

cases have been treated in the past, analogously to these analogous 

cases.43 Although this emphasis on precedent certainly gives the judges 

something different and special to do—they are neither economic plan¬ 

ners nor philosophers on Hayek's view—it leaves open two crucial ques¬ 
tions: First, what's so great about precedent? Second, is precedent a 
method at all; does precedent constrain; can anything be said about how 
prior cases control a new case? 

Nozick's contribution is at a higher level than generality. In Anarchy, 
State and Utopia, Nozick makes the important distinction between end- 

state or pattern theories of justice and entitlement theories.44 The former 
are all theories that assume a judgment about what the "best" disposi¬ 
tion of resources, outcomes, indeed the overall configuration of society, 

should be, thereby making it a matter of justice or morality to come as 
close as possible to the desired goal. Efficiency theories are one example 
of such end-state or pattern theories, but so are efficiency theories con- 
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strained by distributive notions such as equality. I would not want to en¬ 

dorse all aspects of Nozick's system. (Those who are familiar with my 

writings know that I am no libertarian.45) It is, rather, the general formal 

point that interests me.46 For Nozick-in contrasting entitlement to pat¬ 

tern theories-denies in principle the propriety of the law's conceiving its 
function to be the accomplishment of a particular end result or situation. 
And Hayek makes the same point. 

Both authors emphasize the law as a framework in which individuals 
seek to accomplish a variety of their ends, and the law should not take 

responsibility for all the configurations arising from such individual ef¬ 

forts. Hayek's general conception is that of the "private sphere," which 

it is the overriding function of law to protect.47 The law of property, 

torts, and I would suppose restitution, assure the integrity of the private 

sphere from unconsented-to intrusions, while the law of contract en¬ 

forces voluntary dispositions between and across private spheres.48 The 

economist, it would seem, does make the law take responsibility for 

final configurations-at least in principle-and so, it would seem, would 

some philosophers. What Nozick and Hayek propose is a system of con¬ 

cepts by which the law quite explicitly eschews any such responsibility 
even in principle, adopting as its role, rather the maintenance of a struc¬ 

ture within which individuals might pursue a variety of individual aims. 

Nozick's proposal suffers from indeterminacies analogous to Hayek's. 
Only a philosopher would imagine that the general notion of protecting 

individuals against unconsented-to infringements of their holdings is a 
conception sufficient to generate a body of law. Recall again the con¬ 

geries of perplexing cases I laid before you at the outset of this article. 
Surely, Nozick's conception does not assist in resolving these cases. 

Nor, of course, does Hayek's allied notion of a "private sphere." In both 

cases, the general principles seem to be simply overwhelmed by the 
complexity of detail in actual life. For it is the task of the law not simply 

to recognize wrongful intrusions on the private spheres of individuals, 
but also to define those private spheres. Indeed, by identifying an intru¬ 

sion on the part of A, the extent of A's private sphere is diminished 
while B's private sphere is enlarged.49 

While philosophy may convince of the need to recognize a private 
sphere and may convince also of the impropriety of collective action that 

makes the existence of such private spheres wholly illusory, this conclu¬ 
sion is far too general. There remain the questions regarding the defini¬ 

tion of the private sphere, the definition of the details of what constitute 

improper impositions across private boundaries and what constitute ap¬ 

propriate remedial steps. In other words there remain all the details of 
defining entitlements, fault, and responsibility. Philosophy can go as far 
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as to argue that there must be law to identify and enforce these concep¬ 

tions, and perhaps to exclude inappropriate end-state theories as a basis 
for such conceptions. But after that the law seems to be on its own. 

VI 

Philosophy-political theory-can tell us that a just regime, a regime of 
liberty, is one in which persons have rights. I would go further. In a 

regime of liberty the large part, the very texture of the citizens' situation, 
should be woven of substantive rights. Further still, philosophy may be 
able to tell us in a general way what some of these rights should be. An 

individual should have a right to the integrity of his person against in¬ 

tentional infringements.50 Not only his body, his person, should be his 
as of right, but in some sense his talents, his efforts, the emanations of 
that person.51 And the zone around the person should be wide enough 

that he has some sense of being able to move about at his discretion—in 

other words, a right to privacy.52 And I am sure there is more. But philo¬ 

sophy cannot possibly determine the exact shape and extent of such 

rights. Philosophy can make the argument that some such rights exist. 

It can even spell out to some degree what it means for an interest to be 

treated as a right at all-how giving a person a right to this or that works 

logically against competing claims. But it is preposterous to imagine that 

philosophy can tell us whether there should be a right to privacy in a 

public telephone booth or in a department store dressing room,53 

whether the imperative that property rights be respected includes the 
right of ancient lights or the use of percolating waters.54 

Consider again the problem of unjust enrichment. There may indeed 
be a grant principle that no one should be enriched at another's 

expense-Aristotle certainly thought so.55 I suppose that if one child 
receives a legacy that by changed circumstances greatly reduces the in¬ 
heritance of her brother or mother, decency may require that she relin¬ 

quish a portion. As we have seen, however, to implement this principle 
in law requires the elaboration of a large number of other notions. Was 

the defendant truly enriched? If she was not, was it the plaintiff's fault 
or had the defendant taken charge of the benefit in such a way as to 

assume responsibility for it? And was the enrichment unjust? That is, 
was the defendant entitled to the benefit or at least entitled to ignore the 
interests of the plaintiff in appropriating it? From the general 

philosophical position that there should be a regime of secure entitle¬ 

ments (rights) and that such a regime should extend to control of at least 
some significant range of external resources, we may infer among other 

things: that defendants must be free to some extent to exploit the 
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resources in which they have rights (property), even if this results in a 

loss of advantage to others; and that this same conception of property 
should offer some measure of protection to a plaintiff against involun¬ 

tary transfer to others of some of the advantages associated with that 

property. Yet philosophy cannot, no more than economics, spell out ex¬ 

actly what the extent of the plaintiffs protection or the defendant's 

freedom of action should be: it can tell us only that there must be deter¬ 

minate answers to these questions that respect the rights of the 

parties —answers that do not subordinate the parties' interests to the 
general good. But that is just what the gradual elaboration of a body of 
law by precedent and analogy accomplishes. 

Consider another example from the law of torts. Moral philosophy 
may tell us that a person should be responsible for harm wrongfully 

caused to the protected interests of another, and metaphysics may illu¬ 

minate the analysis of the concept of cause;56 but philosophy cannot 

determine the answer to questions such as when a necessary condition 
is so remote from an effect as no longer to count as a basis for responsi¬ 

bility, or when the intervention of extraneous forces cuts off respon¬ 

sibility for a result. Yet if the rights protected are to be truly determinate, 

then there must be determinate answers to these questions. Once again, 
the law, built up by the slow accretion of precedents under legal rubrics 

such as proximate and intervening cause, supplies that determinacy.57 
It is this body of law that allows us to say that if a plaintiff has once 

reached a place of safety, the defendant is no longer responsible for an 

ultimate harm, even if it is just the kind of harm the defendant un¬ 

reasonably chanced creating and even if the defendant's act was a 

necessary condition of that harm. This should not disturb us: after all 

if I hurl a brick at a window we can all agree that I caused it to break, 

even though we may know nothing of the laws of physics regarding 

forces and tensile strength that might underlie such a conclusion.58 

A final example. General principles support the evident point that in 

none of these cases should the state order a compensatory transfer of 

funds from a defendant to a plaintiff unless the plaintiff proves the 
elements of his claim to an impartial agency. But what is to be the com¬ 

position of such an agency? If it can be shown that in a particular case 
a judge might more intelligently weigh a claim than a jury, is that entire¬ 
ly sufficient to defeat the defendant's right to a jury trial? And by what 

evidence is the claim to be made out? Philosophy is also much interested 

in the general concepts of evidence and justified belief. Statistics con¬ 
siders when a conclusion is supported and to what degree. Perhaps an 

individual juror should pay some attention to statistical principles, but 

when should the decision of a body of jurors be overridden? When is 
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the chance of a misunderstanding so great that relevant evidence should 
be kept from jurors? If the answers to these questions were wholly 

determinate as a matter of philosophy and statistics, why should not all 

issues be determined by experts in these disciplines? Obviously, 
democratic participation in important state functions, the appearance of 
fairness, and administrative ease come into this matter of proving 

claims. But how these considerations interact with each other and with 

the epistemological principles regarding proof is a question neither of 
philosophy, nor of political theory, nor of statistics, but of law.59 

So philosophy can illuminate concepts such as cause, will, intention, 
— concepts that play a crucial role in relation to fault and responsibility. 
It can tell us why fault and responsibility have the general significance 

they do in a legal system. But philosophy stops short of being able to 

tell us how far we should go in seeking to satisfy ourselves of a person's 
real intentions in a particular legal context. Nor can it say who should 

make such determinations, in what procedure, in how many days. 

The picture I have, then, is of philosophy proposing an elaborate 

structure of arguments and considerations that descend from on high 

but stop some twenty feet above the ground. It is the peculiar task of 
law to complete this structure of ideals and values, to bring it down to 

earth; and to complete it so that it is firmly and concretely seated, so that 
it shelters real human beings against the storms of passion and conflict. 

Now that last twenty feet may not be the most glamorous part of the 
building-it is the part where the plumbing and utilities are housed. But 

it is an indispensable part. The lofty philosophical edifice does not deter¬ 
mine what the last twenty feet are, yet if the legal foundation is to sup¬ 

port the whole, then ideals and values must constrain, limit, inform, 
and inspire the foundation-but no more. The law really is an independ¬ 
ent, distinct part of the structure of value.60 

So what is it that lawyers and judges know that philosophers and 
economists do not? The answer is simple: the law. They are the masters 
of "the artificial reason of the common law." There really is a distinct and 

special subject matter for our profession. And there is a distinct method 
down there in that last twenty feet. It is the method of analogy, of prece¬ 

dent. Analogy and precedent are the stuff of the law because they are 
all the reasoning we can have when general philosophical structures and 

deductive reasoning give out, when these more determinate modes of 

reasoning are overwhelmed by the mass of particular details.61 Analogy 
is the application of a trained, disciplined intuition when the manifold 

of particulars is too extensive to allow our minds to work on it deduc¬ 
tively. This is not a denial of reason; on the contrary it is a civilized at¬ 
tempt to stretch reason as far as it will go. The law is to philosophy. 
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then, as medicine is to biology and chemistry. The discipline of analogy 

fills in the gaps left by more general theory, gaps that must be filled 
because choices must be made, actions taken. 

Philosophy, to be sure, has the last word. The argument I have been 

making is after all a philosophical argument. A judge who accepts my 

strictures will have to interpret and apply them, and that means inter¬ 

preting and applying a philosophical argument. In this sense the judge 

is a moral philosopher and the law is a topic within moral philosophy. 

It is, however, a very special topic, with methods and constraints 
peculiar to itself. That is because no (other) branch of moral philosophy 

is as concerned with the public determination and enforcement of rights 
on the level of particular cases. The closest moral philosophy has come 

to the forms and methods peculiar to law has been in some religiously 
based systems of moral theorizing, such as the Talmudic and Thomistic 

systems. To the extent that these systems are addressed to the con¬ 

sciences of the faithful (as in the penitential literature), they show a far 

greater willingness to recur to first principles than is appropriate to law. 

When they assume the function of public judgment with public- 

sometimes even coercive-consequences (as in the case of adjudications 
as to the validity of marriages), the characteristics I here ascribe to law 

become strikingly prominent. Indeed they become just specialized 

systems of law. And that is my point. The law's rationality is a rationali¬ 
ty apart. Is that a scandal? Why? We can teach it and students can learn 

it. We can recognize better and worse examples of it. When we say of 

a judge or lawyer that she is learned in the law, we assume that there 

is a body of knowledge to be learned in, and that such learning increases 
wisdom, judgment, and justice. 
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Utility and 
Rights 

R. Q. Frey, editor 

At issue in the clash between utilitarianism and the theory of rights 
is a fundamental question about the theoretical underpinnings of 
moral and political philosophy. Is this structure to be utility-based— 
grounded in the general welfare—or is it to be based on individual 
moral and political rights, as critics of utilitarianism increasingly 
insist? The argument centers, in part, upon the fact that utilitari¬ 
anism, with its emphasis upon outcomes and total utility in the world, 
seems to employ a value theory that offers no protection to persons 
and their vital interests. 

The essays in this volume grapple with the main issues in this 
controversy. They share a common concern with the nature of rights 
and the ways in which various moral theories can accommodate 
them; some measure the degree to which utilitarianism can or can¬ 
not be modified to include rights. Eight of the eleven essays were 
written expressly for this book; all of the authors are deeply en¬ 
gaged in the debate over utility and rights, and their essays build 
upon and extend current thinking on the subject. R. G. Frey's lucid 
introduction will make the book appropriate for advanced students 
as well as for scholars in moral, political, and legal theory. 

"One ubiquitous criticism of utilitarianism is that it cannot make 
sense of moral rights at all. This collection is the first that explicitly 
addresses these issues, and it marks a major step in the debate."— 
Dale Jamieson, University of Colorado 

R. G. Frey is senior lecturer in philosophy at the University of Liv¬ 
erpool. He is the author of Interests and Rights and Rights, Rilling, 
and Suffering. 
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